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PREFACE 
 

Torkildson Katz, now celebrating 75 years serving businesses in Hawaiʻi, is pleased to 
publish the latest edition of the sourcebook on employment law in Hawaiʻi, The 2022-2023 
Chamber Desk Manual: Labor and Employment for Hawaiʻi Employers. This annual 
publication contains summaries of Hawaiʻi and federal employment laws and practical advice 
concerning personnel law issues. 

 
The 2022-2023 Chamber Desk Manual: Labor and Employment Law for Hawaiʻi 

Employers is the only publication designed to provide Hawaiʻi employers with a comprehensive 
and practical reference manual for use when confronted with state and federal employment- 
related challenges. In this newly revised edition, all chapters have been updated. More than 
29,500 copies have been distributed since its debut in 1992. The Chamber Desk Manual is 
available on-line at www.chamberdeskmanual.com and to clients of Torkildson Katz at 
www.torkildson.com. 

 
The authors of The 2022-2023 Chamber Desk Manual bring together well over 200 years 

of management labor and employment law expertise. Torkildson Katz, was founded in 1947 to 
represent Hawaiʻi employers in labor matters. The firm’s Labor and Employment Department 
remains one of Hawaiʻi’s largest and most experienced. The Department’s 11 attorneys are 
experienced in jury and bench trials, arbitrations, mediations and other forms of alternative dispute 
resolution, administrative hearings, union organization and election campaigns, collective 
bargaining negotiations and investigation of claims. The firm also specializes in preventive 
counseling and training, providing prompt and responsive service to the immediate needs of 
clients. 

 
We are confident that The 2022-2023 Chamber Desk Manual will continue to be of 

practical, cost-effective use to Hawaiʻi employers. 
 

Very truly yours, 
 

TORKILDSON KATZ,  
A Law Corporation 

 
 

 
 
 
  

    
For information about the firm, the Labor and Employment Law Department, the attorneys, upcoming 

seminars, firm publications and training services, please visit the firm’s website at www.torkildson.com. 

Robert S. Katz Jeffrey S. Harris 
John L. Knorek Joseph A. Ernst 
Kendra K. Kawai Lincoln S. T. Ashida 
Newton J. Chu Vaughn G. T. Cook 
D. Elliot Gonzales Rachel K. H. Miyashiro 
Jacob T. Tokunaga  
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NOTICE 
The 2022-2023 Chamber Desk Manual © 2022 provides 
general background information on labor and employment 
law and is not intended to serve as a substitute for legal 
counsel. For specific legal advice on individual situations, 
employment law counsel should be consulted. 
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be reproduced in any form, electronically or otherwise, without the express written 
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CHAPTER 1 
OVERVIEW OF EMPLOYMENT LAW IN HAWAIʻI 

 
 Hawaiʻi’s unique legislative, judicial, and administrative systems, diverse 
community, and high cost of living present special challenges for employers.  This manual 
is designed to help both Hawaiʻi-based businesses, and mainland-based companies with 
Hawaiʻi offices and operations, comply with the many legal requirements to operate here.   

COMPLIANCE CHECKLIST 

 Review hiring procedures and take steps described in Chapter 2. 
 Take precautions when disciplining and terminating employees.  Analyze guidance 

set forth in Chapter 3 and seek professional help when necessary. 
 Ensure that administrative and/or Human Resources personnel are well versed in 

both the Hawaiʻi and federal laws outlined in this manual, including discrimination, 
harassment, and retaliation laws; the requirement to offer admissible evidence 
showing the legitimate non-discriminatory reason for the adverse employment 
action relating to the employee’s ability to do the job; federal wage and hour 
regulations and Hawaiʻi’s Payment of Wages and Other Compensation law; Hawaiʻi 
requirements to provide benefits such as prepaid health insurance and temporary 
disability insurance; statutory leave requirements; the duty to provide reasonable 
accommodation to employees based on classifications such as pregnancy, 
disability, and victim status; and requirements set forth by the National Labor 
Relations Board for all employers, not just ones with unionized employees. 

 Train employees and supervisors so that they understand what type of conduct is 
prohibited in the workplace and what steps to take in the event they become aware 
of such conduct. 

 Hawaiʻi recognizes at-will employment.  Unless the employer and employee have agreed 
that the employee will work for a particular period of time or have conditions placed on separation, 
employment is generally considered “at will.”  This means that either the employer or the 
employee can terminate the employment relationship at any time, and without any reason for the 
termination, and there will be no contractual liability. 

In reality, however, “at-will” only protects the employer from contractual claims and there 
are many exceptions to the at-will doctrine effectively requiring employers to offer admissible 
evidence showing the legitimate non-discriminatory reason for the adverse employment 
action relating to the employee’s ability to do the job.  This chapter provides a brief overview 
of the types of claims that are commonly asserted by employees, and additionally describes the 
agencies and courts that employees may contact to seek redress in the event they feel they have 
been wronged.   

A. OVERVIEW OF THEORIES OF EMPLOYER LIABILITY  

 Employees can assert claims based on any of the following theories: (1) contract, (2) 
statute, and/or (3) tort.  
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1. Contract Claims 

Employment contracts can be express or implied.  An express contract typically specifies 
the duration of employment (e.g., one year) and describes the respective obligations of both the 
employer and the employee, including the circumstances that may lead to early termination of the 
agreement.   

In the absence of an express employment contract, a contract may be implied.  If an 
employer issues policies and procedures promising specific treatment in specific situations and 
encourages reliance upon them, the policies and procedures may be enforceable as an implied 
employment contract.  In other words, a handbook limiting the employer’s right to alter or terminate 
the employee’s employment, or requiring certain review procedures prior to termination, may bind 
an employer to follow those policies or procedures.  A clear disclaimer of contractual intent (e.g., 
“This Handbook is not intended to create a contract, express or implied, between you and the 
Employer.”) may help defend against a breach of implied contract claim. 

An employee (or applicant) may make a claim for promissory estoppel.  To prevail, the 
employee must show: (1) the employer made a promise; (2) the employer could foresee the 
employee would rely on the promise; (3) the employee relied on the promise; and (4) enforcement 
of the promise is necessary to avoid injustice.  The essence of the employee’s claim is detrimental 
reliance on the promise.  The reasonableness of the reliance is also relevant.  For example, if an 
employer offers an at-will position to an individual, and the individual accepts the offer and incurs 
costs in relocating to the State of Hawaiʻi, only to be told on arrival that the employer decided not 
to fill the position, the employer may be liable to the employee under a theory of promissory 
estoppel.   

Collective bargaining agreements (“CBAs”) are another type of employment agreement.  
Such agreements are negotiated between the employer and a union that represents a particular 
bargaining unit.  The subject of collective bargaining is addressed in Chapter 21.  The presence 
of a CBA can limit the other types of claims available to employees.  Section 301 of the Labor 
Management Relations Act (“LMRA”) preempts state law claims (meaning that an employee 
cannot bring a lawsuit under state law) that are based directly on rights created by a CBA, as well 
as claims that are substantially dependent on the interpretation or application of a CBA.  It does 
not, however, serve as a bar to statutory claims, such as claims for discrimination. 

2. Statutory Claims 

As discussed in detail in the following chapters, numerous statutes limit an employer’s 
right to take adverse actions against an employee or terminate the employment relationship.  A 
few examples of laws imposing restrictions on termination include:  Title VII of the Civil Rights Act 
of 1964 (“Title VII”), the Fair Labor Standards Act (“FLSA”), the National Labor Relations Act 
(“NLRA”), the Occupational Safety and Health Act (“OSHA”), the Age Discrimination in 
Employment Act (“ADEA”), the Uniformed Services Employment and Reemployment Rights Act 
(“USERRA”), the Americans with Disabilities Act (“ADA”), the Hawaiʻi Workers’ Compensation 
Law, the Hawaiʻi Whistleblowers’ Protection Act (“HWPA”), and the Hawaiʻi Employment Practices 
Act.  Such statutes prohibit employers from discriminating against employees for their 
membership in a protected class and from retaliating against employees for exercising their rights 
under the various statutes.  

If a terminated employee claims the termination was motivated by a desire to discriminate 
or retaliate, the employer must offer admissible evidence showing the legitimate non-
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discriminatory reason for the adverse employment action relating to the employee’s ability to do 
the job.  For example, to be admissible, the evidence must not be hearsay.  The employee may 
still be able to show that the employer’s reason was pretext for discrimination or retaliation, 
especially if the employer has treated employees with the same performance problems or 
misconduct differently, or taken other actions undermining the reasons.   

3. Torts 

 In addition to claims based on contract or statute, employees may assert tort claims 
against their employers.  

a. Termination in Violation of Public Policy 

Employees may assert a claim that their employment was terminated in violation of public 
policy.  The premise behind this claim is that employers should not be allowed to discharge 
employees for reasons that are contrary to a clearly established policy of the state or federal 
government.  Public policy theories most commonly arise in cases involving (a) claims of 
discharge in retaliation for the employee’s exercise of a legal right, (b) fulfillment of a legal 
obligation, (c) refusal to engage in illegal activity at the behest of the employer, or (d) opposition 
to unlawful employer conduct. 

A claim for termination in violation of public policy requires showing that the discharge 
violates a clear mandate of public policy (constitutional, statutory, regulatory, or judicial policy).  

The Hawaiʻi Supreme Court has ruled that absent a prior legislative or judicial expression 
of the public policy, the lower courts should be cautious in recognizing any new public policy-
based claims.  

The discharged employee bears the burden of proving that the employer violated a clear 
mandate of public policy in terminating the employee.  If the employee satisfies this burden, the 
employee may receive an award of compensatory and punitive damages, in addition to back pay 
and lost benefits. 

b. Intentional Infliction of Emotional Distress 

The exclusivity provision of the Workers’ Compensation Law (Hawaiʻi Revised Statutes 
(“HRS”) Chapter 386) prevents claims for intentional infliction of emotional distress against 
employers unless the employee also claims sexual harassment or sexual assault.  However, 
employees may sue individual managers and fellow employees for injuries caused by willful and 
wanton misconduct, which includes intentional infliction of emotional distress. 

c. Defamation 

The tort of defamation requires a showing that (a) the defendant made a false statement 
purporting to be fact about the plaintiff; (b) the defendant acted either negligently (if the plaintiff is 
a private citizen) or with actual malice (if the plaintiff is a public figure); (c) the statement was 
published or otherwise communicated to a third person; and (d) the plaintiff was harmed.  Such 
claims arise in the employment context both in connection with responses to employment 
reference checks and in connection with performance appraisals.  Where statements are 
privileged, an employer cannot be held liable for defamation.  Hawaiʻi courts have recognized an 
employer’s qualified privilege to make statements in good faith where the statements are limited 
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in scope, made on a proper occasion, in a proper manner, and to persons having a corresponding 
interest.  Truth is an absolute defense to all defamation claims. 

In addition, Hawaiʻi has a statute that creates a presumption that an employer’s job 
references for an employee are made in good faith.  See HRS § 663-1.95.  This law places the 
burden on the employee to rebut the good faith presumption by showing by a preponderance of 
the evidence that the employer’s statements were knowingly false or misleading.  In addition, the 
Hawaiʻi Supreme Court has rejected the concept of defamation by self-publication.  Employees 
cannot sue their former employers for telling potential employers the reason they were terminated. 

B. OVERVIEW OF HAWAIʻI STATE AGENCIES 

1. Hawaiʻi Department of Labor and Industrial Relations  

The Hawaiʻi Department of Labor and Industrial Relations (“DLIR”) administers and 
enforces most of Hawaiʻi’s labor laws.  The Director of Labor and Industrial Relations (the 
“Director”) oversees the DLIR.  The Director is appointed by the Governor with the consent of the 
Hawaiʻi Senate.  The appointed Director holds office for a term concurrent with that of the 
Governor.  The DLIR maintains a comprehensive website at http://labor.hawaii.gov.  

In addition, the Director issues regulations and administrative guidance, conducts 
research and recordkeeping, recommends additional legislation, and mediates labor disputes.  
Within the Department are a number of divisions, offices, and boards, most of which are described 
on the DLIR website.  For example: 

a. The Disability Compensation Division (“DCD”) administers and enforces 
the workers’ compensation, temporary disability insurance, and prepaid health care laws. 

b. The Employment Security Appeals Referees’ Office (“ESARO”) rules on 
employment security appeals, including unemployment insurance.  Referees’ decisions may be 
appealed directly to the circuit courts. 

c. The Hawaiʻi Labor Relations Board (“HLRB”) administers and enforces 
labor relations laws which apply to public-sector employees and private-sector employees not 
covered by the NLRA (primarily agricultural employees, airline employees, independent 
contractors, and statutory supervisors).  The Board also hears contested citations issued by the 
Hawaiʻi Occupational Safety and Health (“HIOSH”) Division.  

d. The HIOSH Division administers and enforces occupational safety and 
health laws for all state and local government employers and all private-sector employers not 
covered by the federal Occupational Safety and Health Administration (“OSHA”). 

e. The Labor and Industrial Relations Appeals Board (“LIRAB”) primarily 
adjudicates appeals from decisions of the Director of the DLIR relating to workers’ compensation 
and boiler and elevator safety.  The LIRAB consists of three members appointed by the Governor 
and confirmed by the state Senate.  Each member’s term of office is ten years. 

f. The Office of Community Services (“OCS”) coordinates human services 
programs for the disadvantaged, refugees, and immigrants.  It also conducts research and 
evaluates the availability of services to its target groups.  The OCS administers state and federal 

http://www.hawaii.gov/labor
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funds through contracts with non-profit agencies to carry out its community-based programs and 
services. 

g. The Research and Statistics Office gathered, analyzed, and reported 
employment and related economic data.    However, Act 88, Sessions Laws of Hawai‘i 2021, 
dissolved the Research & Statistics Office and transferred functions to other programs in the 
Department of Labor and Industrial Relations and the Department of Business, Economic 
Development & Tourism (“DBEDT”).  Links to the labor market and labor-related information 
produced by the Research and Statistics Office can be found at http://labor.hawaii.gov/rs/. 

h. The Unemployment Insurance (“UI”) Division administers and enforces the 
employment security law. 

i. The Wage Standards Division (“WSD”) administers and enforces laws 
regarding minimum wage, overtime, unpaid wages, illegal deductions, child labor, work injury 
termination, prevailing wages, drug screening, lie detector tests, sick leave, and the Hawaiʻi 
Family Leave Law (“HFLL”). 

j. The Workforce Development Council (“WDC”) is an advisory commission 
comprised of forty-one private and public-sector representatives.  The Council serves as the State 
Workforce Investment Board, prepares the comprehensive state plan for workforce development, 
and advises the Governor on workforce development policy. 

k. The Workforce Development Division (“WDD”) is the lead agency as the 
state moves towards the federal view of “One-Stop” employment training services.  WDD has four 
local “One-Stop Centers” statewide that offer free services to job seekers and employers, 
including job-training services. 

2. Hawaiʻi Civil Rights Commission 

The function of the Hawaiʻi Civil Rights Commission (“HCRC”) is to investigate and 
conclude whether there are discriminatory practices in employment, public accommodations, real 
property transactions, and access to state and state-funded services.  The HCRC conciliates and 
adjudicates claims of unlawful discrimination if it finds cause to believe it exists.  The HCRC is 
comprised of five Commissioners appointed by the Governor and approved by the state Senate, 
based in part on their knowledge and experience in civil rights matters.  To assist it in its 
responsibilities, the HCRC employs hearings examiners, attorneys, and investigators.  The HCRC 
maintains a website at http://labor.hawaii.gov/hcrc/.   

Under state law, a charge of discrimination must be filed within 180 days of the act that 
gives rise to the claim.  The HCRC will then investigate the claim.  As part of its investigation, the 
HCRC will ask the employer to submit its response to the claimant’s allegations.  The HCRC may 
additionally request specific documents including items such as an employee handbook, the 
claimant’s personnel file, and documents that relate to policies or other issues about which the 
claimant is complaining.  If the HCRC is not able to find sufficient evidence to suggest that there 
was a violation, the HCRC will issue a notice of right to sue letter.  The claimant will then have 90 
days to initiate a lawsuit by filing a complaint in court.  If the HCRC determines that there is cause 
to believe that a violation occurred, the matter will go through a conciliation process and then 
proceed with an administrative hearing before the HCRC.  At any time in this process, the claimant 
can retain an attorney who often will request a right to sue letter and proceed directly to court. 

http://labor.hawaii.gov/rs/
http://labor.hawaii.gov/hcrc/
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3. Hawaiʻi Department of Transportation 

The Hawaiʻi Department of Transportation (“HDOT”) is responsible for planning, 
designing, constructing, operating, and maintaining state facilities in all modes of transportation, 
including air, water, and land.  Along with the U.S. Department of Transportation, the HDOT 
oversees the implementation and enforcement of substance abuse laws and regulations for 
employers and employees involved in truck and motor vehicle transportation of goods and 
services over federal and state roadways.  Hawaiʻi employers not covered by HDOT drug-testing 
regulations must comply with Hawaiʻi Department of Health rules for workplace testing programs. 

C. OVERVIEW OF FEDERAL AGENCIES 

1. U.S. Department of Labor 

The U.S. Department of Labor (“DOL”) administers major federal labor laws through a 
variety of divisions.  Many of these divisions have branch offices in Honolulu.  The DOL maintains 
a website at www.dol.gov.  Among the more significant divisions are: 

a. The Administrative Review Board’s (“ARB”) cases arise upon appeal from 
decisions of DOL Administrative Law Judges or the Administrator of the DOL’s Wage and Hour 
Division.  The ARB issues final agency decisions for the Secretary of Labor in cases arising under 
a wide range of labor laws, primarily involving environmental, transportation, and securities 
whistleblower protection; H-1B immigration provisions; child labor; employment discrimination; 
job training; seasonal and migrant workers; and federal construction and service contracts.  
Depending upon the statute at issue, the ARB’s decisions may be appealed to federal district or 
appellate courts. 

b. The Bureau of Labor Statistics (“BLS”) gathers, analyzes, and reports 
employment and related data. 

c. The Employment and Training Administration’s (“ETA”) mission is to 
contribute to the more efficient functioning of the U.S. labor market by providing high quality job 
training, employment, labor market information, and income maintenance services primarily 
through state and local workforce development systems. 

d. The Occupational Safety and Health Administration (“OSHA”) administers 
more than twenty federal whistleblower statutes, including laws specifically applicable to 
transportation, the environment and the Sarbanes-Oxley Act (“SOX”).  OSHA’s workplace safety 
and health activities are detailed in Chapter 22. 

e. The Office of Administrative Law Judges (“OALJ”) conducts formal 
hearings primarily regarding the Black Lung Benefits Act and the Longshore and Harbor Workers’ 
Compensation Act.  The judges also hear and decide cases arising from over eighty labor-related 
statutes and regulations, including, for example, such diverse subjects as workplace 
discrimination by government contractors, minimum wage disputes, alien labor certifications, 
federal contract disputes, and certain recordkeeping required by the Employee Retirement 
Income Security Act (“ERISA”). 

f. The Office of the Assistant Secretary for Policy (“OASP”) provides advice 
and assistance to the Secretary of Labor and Deputy Secretary of Labor in a number of areas, 

http://www.dol.gov/
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including policy development, regulations, program implementation, compliance assistance 
strategies, program evaluations, research, budget and performance analysis, and legislation. 

g. The Office of Federal Contract Compliance Programs (“OFCCP”) 
examines the employment practices of government contractors to assure equal employment 
opportunity for all regardless of race, color, sex, sexual orientation, gender identity, religion, 
national origin, disability, or status as a protected veteran.  It also ensures government contractors 
do not discharge or otherwise discriminate against applicants and employees who inquire about, 
discuss, or disclose their compensation or that of others, subject to certain limitations. 

h. The Office of The Solicitor (“SOL”) and their deputies are the DOL’s chief 
legal officers and represent the DOL in a variety of administrative and civil enforcement 
proceedings. 

i. The Veterans’ Employment and Training Service (“VETS”) prepares 
veterans for meaningful careers, provides them with employment resources, promotes their 
employment opportunities, and protects their employment rights. 

j. The Wage and Hour Division (“WHD”) administers and enforces the Fair 
Labor Standards Act (“FLSA”) in overseeing federal minimum wage, overtime pay, and 
garnishment laws, and determines wage rates for federal service and construction contracts.   

2. Equal Employment Opportunity Commission 

The Equal Employment Opportunity Commission (“EEOC”) is the major federal agency 
responsible for enforcing federal laws that prohibit job discrimination based on race, color, 
religion, sex (including pregnancy, gender identity, and sexual orientation), national origin, age 
(40 or older), disability, or genetic information.  The EEOC is a bipartisan commission consisting 
of five members appointed by the President and confirmed by the Senate for staggered five-year 
terms.  The EEOC, through its Office of General Counsel, has the authority to investigate, 
conciliate, and litigate cases involving unlawful employment practices.  The EEOC maintains a 
website at www.eeoc.gov/.  Most employers with at least 15 employees are covered by EEOC 
laws.   

To proceed with a discrimination claim under federal law, employees generally must 
submit a charge of discrimination to the EEOC within 300 days of the act (or in the case of ongoing 
harassment, of the last incident) on which they hope to base their claim.  The EEOC will 
investigate and will ask the employer to submit its response to the allegations in the charge.  In 
the event that the EEOC finds that there is cause to believe that discrimination may have occurred, 
the EEOC may decide to proceed with an enforcement action.  This means that the EEOC itself 
files an action against the employer, seeking redress on behalf of the complaining employee.  
Prior to filing suit, the EEOC has an obligation to conciliate with the employer to try to reach a 
resolution.  If the EEOC determines there is insufficient evidence to determine that a statutory 
violation occurred, then the EEOC will issue a right to sue letter.  The claimant will then have 90 
days in which to file a lawsuit. 

3. National Labor Relations Board 

The National Labor Relations Board (“NLRB”) and its Office of General Counsel administer 
and enforce the NLRA.  The NLRB is comprised of five members appointed by the President and 
confirmed by the Senate for five-year terms.  The chief responsibilities of the NLRB are to resolve 

http://www.eeoc.gov/
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issues in representation and unfair labor practice disputes and to review the decisions and 
recommended orders of administrative law judges.  

The General Counsel is appointed for a four-year term by the President and confirmed by 
the Senate.  The General Counsel carries out their responsibilities through a number of regional 
offices which are headed by regional directors.  The regional office for Hawaiʻi is located in San 
Francisco, California.  The San Francisco regional director is represented through its sub-regional 
office in Honolulu, Hawaiʻi. 

The General Counsel, through its regional and sub-regional offices, has a wide range of 
responsibilities, including investigating charges filed with the NLRB and prosecuting complaints.  
The NLRB maintains a website at https://www.nlrb.gov/.   

4. Bureau of U.S. Citizenship and Immigration Services 

Since 2003, the service and benefit functions of the U.S. Immigration and Naturalization 
Service (“INS”) transitioned into the Department of Homeland Security (“DHS”) as the United 
States Citizenship and Immigration Services (“USCIS”).  USCIS is responsible for the 
administration of immigration and naturalization adjudication functions and establishing the 
federal government’s immigration services policies and priorities.  With the establishment of the 
DHS, the functions and jurisdictions of several border and revenue enforcement agencies were 
combined and consolidated into U.S. Immigration and Customs Enforcement (“ICE”).  ICE 
enforces the Immigration Reform and Control Act of 1986 (“IRCA”) and conducts random and 
targeted audits of employers’ Form I-9s to ensure that employers are in compliance with the 
federally required obligation to screen out unauthorized workers.  The USCIS maintains a website 
at www.uscis.gov. 

5. Federal Mediation and Conciliation Service 

The Federal Mediation and Conciliation Service (“FMCS”) was created by Congress in 
order to foster the peaceful settlement of labor disputes.  The FMCS helps parties involved in 
labor disputes resolve their differences through conciliation and mediation.  The FMCS also 
assists labor and management in selecting qualified arbitrators to settle grievances.  The FMCS 
maintains a website at www.fmcs.gov.  

6. Internal Revenue Service 

The Internal Revenue Service (“IRS”) administers and enforces many tax provisions and 
regulations which substantially affect employee benefits and relations.  The IRS maintains a 
website at www.irs.gov. 

7. U.S. Department of Transportation 

The mission of the U.S. Department of Transportation (“DOT”) is to serve the United States 
by ensuring a fast, safe, efficient, accessible, and convenient transportation system that meets 
our vital national interests and enhances the quality of life of the American people, today and into 
the future.  Among other responsibilities, along with the state DOT, the U.S. DOT oversees the 
implementation and enforcement of substance abuse laws and regulations for employers and 
employees involved in truck and motor vehicle transportation of goods and services over federal 
and state roadways.  The DOT maintains a website at www.transportation.gov.  

https://www.nlrb.gov/
http://www.uscis.gov/
http://www.fmcs.gov/
http://www.irs.gov/
http://www.transportation.gov/
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D. OVERVIEW OF THE COURT SYSTEM IN HAWAIʻI 

If an applicant, employee, or former employee wishes to proceed with a claim against an 
employer for breach of contract, tort, or a statutory violation such as discrimination, retaliation, or 
failure to accommodate, the employee would typically file a lawsuit in court.  Title VII and the 
Hawaiʻi Discriminatory Practices Law generally require the plaintiff to first file a charge of 
discrimination with the appropriate administrative agency (the HCRC or the EEOC).   

Hawaiʻi state trial courts are divided into four judicial districts.  The First Circuit includes 
the island of Oʻahu.  The Second Circuit consists of the islands of Maui, Molokaʻi, Lānaʻi, 
Kahoʻolawe, and Molokini.  The Third Circuit encompasses the Big Island.  There presently is no 
Fourth Circuit.  The Fourth Circuit previously comprised a part of the Big Island, but was eliminated 
in 1943 when the Third Circuit expanded to encompass the entire Big Island.  The Fifth Circuit 
contains the islands of Kauaʻi and Niʻihau. 

There is only one courthouse for the United States District Court for the District of Hawaiʻi, 
and it is located on the island of Oʻahu.  For the federal court to exercise jurisdiction, it must have 
subject matter jurisdiction.  Two common ways of establishing federal subject matter jurisdiction 
are: (1) by showing that the claim arises from a federal law, or (2) by showing that none of the 
plaintiffs reside in the same state as any of the defendants and the amount in controversy exceeds 
$75,000. 
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CHAPTER 2 
HIRING 

 
COMPLIANCE CHECKLIST 

 Employers should take steps to minimize the likelihood of liability resulting from 
the hiring process and also to maximize the likelihood of a successful defense in the event 
of a future claim brought by an employee: 

 Draft or update job descriptions regularly to ensure that job duties are accurately 
reflected. 

 Review hiring materials such as employment application forms to ensure that they 
are free from prohibited inquiries. 

 Train all staff who participate in the hiring process to refrain from inappropriate 
inquiries regarding protected status and from stereotyping applicants based on 
their appearance. 

 Train all staff who participate in the hiring process to apply job qualifications 
equally to all applicants. 

 Train all staff who participate in the hiring process to understand the duty to provide 
reasonable accommodation during the hiring phase. 

 Ensure substance abuse testing compiles with state law. 
 Train all hiring staff to avoid impermissible pre-offer inquiries into criminal 

convictions, credit history, or prior salary history.   
 Document your rationale for selecting the successful candidate and the reasons for 

rejecting unsuccessful applicants. 

A. INTRODUCTION 

The application and hiring process is a critical point in the employment relationship.  Not 
only can missteps during the hiring process trigger liability, but failure to disseminate employment 
policies at the time of hiring can lead to difficulties in defending lawsuits based on actions that 
take place during employment.  This chapter is designed to provide employers with an overview 
of issues to consider before and during the hiring process. 

B. DOCUMENTATION 

1. Application Forms and Hiring Documents 

Prior to initiating the hiring process, employers should review application forms to ensure 
that there are no prohibited inquiries, whether on paper or online.  Employers may run into 
problems if they rely on outdated forms or forms created in jurisdictions outside Hawaiʻi.  Such 
forms may include questions that were permitted years ago but are no longer legal, or questions 
that are permissible in other states but not in Hawaiʻi.  Application forms that ask about marital 
status, age, salary history, and whether an applicant has been arrested should be revised.  A 
more thorough discussion of prohibited inquiries appears below in the section addressing 
interviewing.   
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In addition to ensuring that the application form is free from impermissible inquiries, 
employers should consider including various provisions on the form that are designed to provide 
the employers with protection in the event a problem should arise. 

“At-Will” Employment.  Assuming that the employment relationship is intended to be “at-
will” and not for a particular term, the application form should state that employment is “at-will.”  
While there are other opportunities to include “at-will” provisions and disclaimers, it is helpful to 
make this clear from the beginning.  In addition, although most proclamations relating to at-will 
employment are generally permissible (e.g., “Only the Employer’s President is authorized to 
modify the Employer’s at-will employment policy or enter into any agreement contrary to this 
policy.  Any such modification must be in writing and signed by the employee and the President.”), 
some at-will disclaimers have been deemed too broad and therefore violative of the National 
Labor Relations Act (“NLRA”).  Under the NLRA, employees have a right to enter into a collective 
bargaining agreement with their employer which specifies a term of employment and, thus, 
changes the at-will relationship.  For example, the National Labor Relations Board (“NLRB”) has 
found that requiring employees to sign a proclamation that states, “I further agree that the at-will 
employment relationship cannot be amended, modified, or altered in any way” is unlawful. 

Honesty Certification.  The application form should include an acknowledgment by the 
applicant that the information included on the form is complete and accurate and that any 
misrepresentation or omission could lead to termination.  In the event it is later discovered that 
the applicant failed to include salient information or made misrepresentations on his or her 
application, this could prove an independent basis for terminating the applicant’s employment and 
could provide a basis for limiting damages if a court later finds that the employer discriminated 
against the employee. 

Authorization for Background Check.  If the employer plans to rely on a third party to 
conduct a background check (including contacting references to verify employment), then the 
applicant must authorize the background check in advance.  To comply with the Fair Credit 
Reporting Act (“FCRA”), the authorization must be on a separate form and must be signed by the 
applicant.  See Chapter 28 for more details on FCRA requirements.  

Arbitration Clause.  The high cost, inconvenience, and public nature of litigation have led 
a growing number of employers to require arbitration clauses as a requirement of employment.  
Arbitration clauses can be useful in situations where employers may want to limit costs, expedite 
resolution of any claim, have greater flexibility than court procedure allows, and maximize privacy.  
To be enforceable, the arbitration agreement must be in writing and signed by the employee.  In 
addition, if the arbitration clause is too onerous or purports to limit rights and remedies normally 
provided by anti-discrimination statutes, it may be deemed unconscionable or otherwise 
unenforceable.   

Both procedural and substantive unconscionability must be present in order to make a 
contract invalid.  Procedural unconscionability may be shown by either inequality in bargaining 
power or unfair surprise.  Substantive unconscionability may be shown where the contract terms 
unfairly limit the obligations and liabilities of, or otherwise unfairly advantage, the stronger party.  
The major points relating to unconscionability include the following: (1) where there are 
ambiguous or conflicting contractual provisions regarding whether claims are to be litigated in 
court or in arbitration, the parties have not formed a valid and enforceable agreement to arbitrate; 
(2) there is a sliding scale where the more substantively unconscionable a contract provision is, 
the less evidence is required to show procedural unconscionability; (3) there may be exceptional 
cases where a provision of a contract is so outrageous as to warrant holding it unenforceable on 
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substantive unconscionability grounds alone; (4) adhesion contracts (a “take it or leave it” contract 
which the weaker party has no power to negotiate) often satisfy the procedural unconscionability 
element; (5) limitations on discovery and an overreaching confidentiality clause may lead to a 
finding of substantive unconscionability; and (6) an adhesion that restricts punitive damages is 
substantively unconscionable. 

While the U.S. Supreme Court held that arbitration agreements in an employment context 
are generally enforceable, the Hawaiʻi Supreme Court established more specific requirements in 
Douglass v. Pflueger Haw., Inc. (2006).  There, the Court ruled that an employment arbitration 
agreement will be enforceable if the agreement is (1) in writing, (2) unambiguous in its intent to 
resolve disputes through arbitration, and (3) supported by bilateral consideration.  In Pflueger, the 
Court found ambiguity in the circumstances surrounding the execution of the arbitration 
agreement because (1) the arbitration provision was on page twenty of the sixty-page employee 
handbook, (2) the arbitration provision was not signed or initialed by the employee, (3) the signed 
acknowledgment form was located forty pages later, (4) the acknowledgement form did not 
mention the purported arbitration agreement, and (5) the disclaimer language in the 
acknowledgment asserted that the handbook was not a contract.  The Court also found absence 
of bilateral consideration because while the employee was required to resolve his claims through 
the arbitration process, the disclaimer language of the acknowledgement reserved for the 
employer the right to change the terms of the agreement at any time, and thus the employer was 
free to revoke its arbitration obligation at any time.  Thus, a standalone arbitration agreement is 
recommended. 

In recent years, the courts and the NLRB have addressed the lawfulness of class action 
arbitration waivers.   In Epic Systems Corp. v. Lewis (2018), the U.S. Supreme Court ruled that 
class action waivers in arbitration agreements do not violate the National Labor Relations Act (the 
"NLRA") and should be enforced as written, pursuant to the Federal Arbitration Act (the "FAA").  
While significant, Epic Systems left a number of open questions about the practical effects of 
employers' use of class-action waivers. 

See also National Labor Relations Board v. Murphy Oil USA, Inc. (2018).  In Cordúa 
Restaurants, Inc. (2019), the NLRB held 1) Employers are not prohibited under the NLRA from 
informing employees that failing or refusing to sign a mandatory arbitration agreement will result 
in their discharge; 2) Employers are not prohibited under the NLRA from promulgating mandatory 
arbitration agreements in response to employees opting in to a collective action under the Fair 
Labor Standards Act or state wage-and-hour laws; and 3) Employers are prohibited from taking 
adverse action against employees for engaging in concerted activity by filing a class or collective 
action, consistent with the Board’s long-standing precedent. How the Biden administration NLRB 
will interpret Section 7 rights regarding mandatory arbitration remains an open question. 

The Hawaiʻi Supreme Court has held that rules regarding fees and costs may be 
substantively unconscionable and unenforceable when a plaintiff-employee demonstrates she 
cannot afford half of the advance deposit, and therefore may not be able to pursue her claims in 
an arbitral forum.  In Gabriel v. Island Pacific Academy, Inc. (2017), the Hawaiʻi Supreme Court 
found Hawaiʻi’s Dispute Prevention & Resolution, Inc. (“DPR”) arbitration rules requiring that “each 
party submit advance deposits toward the anticipated fees and expenses of the DPR appointment 
neutral on an equal or pro rata basis” invalidated the entire arbitration agreement, even though 
the agreement included a severability clause.  
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In 2022, Congress passed legislation amending the FAA making mandatory arbitration of 
sexual harassment and sexual assault claims unenforceable.  Arbitration agreements should be 
reviewed to avoid challenges to existing agreements.  

In light of the foregoing, employers must be careful in drafting arbitration agreements that 
will pass muster and be enforceable.  Employers interested in exploring this or any other option 
should consult with a Torkildson Katz attorney. 

2. Job Descriptions 

Job descriptions are an important management tool because they help clarify expectations 
and provide guidelines for evaluating performance.  In addition, job descriptions can be an 
important document in connection with various issues that might arise under employment laws.  
Common areas in which job descriptions can prove useful include discrimination claims based on 
failure to hire, the Americans with Disabilities Act of 1990 (“ADA”), the Age Discrimination in 
Employment Act of 1967 (“ADEA”)1, failure to accommodate claims, and wage and hour claims 
based on misclassification. 

Discrimination.  Having job descriptions in place before positions are advertised can 
prove an effective means of defeating employment discrimination claims based on non-selection 
for the position.  Job descriptions should describe objective qualifications and hiring criteria (e.g., 
bachelor’s degree in human resources or two years’ experience supervising employees).  In 
addition, employers should carefully craft job descriptions to distinguish between required and 
preferred qualifications, keeping in mind that a Hawaiʻi court will only look to the required 
qualifications to determine whether an applicant was not selected for a position due to 
discrimination.  Adams v. CDM Media USA, Inc. (2015).  In the event that an applicant contests 
the non-selection and claims that it was motivated by discriminatory animus, pointing to objective 
non-discriminatory criteria as the reason for the selection decision can defeat the claim.  If the 
criteria are not spelled out in the job description, the applicant may contend that the criteria were 
fabricated after the fact to disguise the real reason for the hiring decision, and absent 
documentation, it may be difficult to establish that the stated criteria were requirements of the job.  
In Adams, the Hawaiʻi Supreme Court found that the plaintiff-employee, who alleged age 
discrimination, was qualified for the position although she did not have the “preferred” qualification 
listed in the job description.  The Court held that “preferred” qualifications cannot defeat a prima 
facie case of discrimination and undisclosed hiring criteria relied upon by the defendant-employer 
are less likely to be legitimate and non-discriminatory reasons for not hiring an applicant. 

ADA Accommodation.  The ADA protects qualified individuals with a disability.  An 
individual is “qualified” under the ADA if the individual can perform the essential functions of the 
job with or without reasonable accommodation.  Employers are required to provide reasonable 
accommodation to enable qualified individuals with disabilities to perform essential job functions.  
Job descriptions can play an important role in documenting the essential functions of a job.  While 
job descriptions are not dispositive on the issue, they are recognized under disability law as 
evidence of what are essential job functions and can be an important first step in identifying the 
essential functions of a position. 

                                                 
1Eleventh Circuit and Seventh Circuit recently adopted a narrow view of the ADEA, which 
precludes job applicants from bringing a disparate impact claim under the ADEA.  Ninth Circuit 
does not make such a distinction.  
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FLSA Exempt/Non-Exempt Status.  Whether an employee is properly classified as 
exempt or non-exempt depends not just on the manner in which the employee is paid, but also 
on his or her job duties.  Accurately listing job duties can help support an exempt classification.  
For example, if an employee is treated as an exempt executive, the job description should reflect 
that the position duties include regular supervision over two or more full-time employees (or their 
equivalent), non-manual work and management as its primary duty, and input into the job status 
of other employees.  Other duties would be listed for other positions.  Note, however, that listing 
the duties in the job description will not help maintain exempt status of the employee if the job 
description does not accurately reflect the employee’s day-to-day activities.  

C. INTERVIEWING 

Employers should avoid asking any questions or making any comments that relate directly 
or indirectly to any categories protected by state or federal law.  Such questions or comments 
may lead the applicant to believe that he or she was not selected for the position sought because 
of his or her membership in a protected category.  Managers should be trained to base hiring on 
objective factors and job duties and should focus the interview process on whether the applicant 
can do the job. 

Even if the employer can establish that the non-selection of the applicant was unrelated 
to the applicant’s protected category, the employer may nevertheless be found liable for a 
discriminatory practice.  The Hawaiʻi Civil Rights Commission (“HCRC”) ordered an employer to 
pay $10,000.00 for asking about an applicant’s national origin and marital status even though that 
information did not affect the employer’s hiring decision.  Hemaidan v. Life Support Systems 
Hawaiʻi, Inc. (1997). 

The HCRC’s Guideline for Pre-Employment Inquiries (Application Forms and Job 
Interviews) expressly identifies the following inquiries as unlawful:  (1) applicant’s race; and (2) 
color of applicant’s skin, eyes, hair, etc., or other questions directly or indirectly indicating race or 
color.  If language skills are relevant to the job, an employer may ask applicants what languages 
they read, speak, or write fluently.   

The HCRC’s Guideline specifies that an employer should not make the following pre-
employment inquiries: 

• Applicant’s nationality, lineage, ancestry, national origin, descent, or parentage. 

• Nationality of applicant’s parent or spouse, or maiden name of applicant’s wife or 
mother. 

• Language commonly used by applicant.  “What is your mother tongue?” 

• Whether applicant, parents, or spouse are naturalized or native-born U.S. citizens. 

• Birthplace of applicant. 

• Birthplace of applicant’s parents, spouse, or other relatives. 

• Requirement that applicant submit proof of birth document prior to hiring. 

• “Of what country are you a citizen?” 

• Date when applicant, parents, or spouse acquired U.S. citizenship. 

• Requirement that applicant produce naturalization papers.  
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An employer should not discuss religion with job applicants unless the employer is, or is 
controlled by, a religious institution and can prove that preferring a person that shares the 
organization’s religious beliefs is necessary to promote the religious principles for which the 
organization was established or maintained.  However, an employer should take note of, but not 
mention to the applicant, whether the applicant wears religious clothing, such as a headscarf (e.g., 
a hijab) that might conflict with the employer’s appearance policy.  If the applicant is wearing such 
clothing, the employer should be prepared to offer the applicant a religious accommodation to the 
policy rather than not selecting the otherwise qualified applicant.  As indicated by the United 
States Supreme Court, this is true even if the applicant does not specifically advise the employer 
that she or he wears the garment for religious purposes.  EEOC v. Abercrombie & Fitch (2015).  
The Court emphasized that policies, such as a “no headwear” policy, which would otherwise be 
neutral must “give way to the need for an accommodation” of an applicant’s religious practices.  
Id. 

The HCRC’s Guideline lists the following inquiries as generally unlawful, unless the 
employer is a religious institution or organization exempted under HRS § 378-3(5): 

• Applicant’s religious denomination or affiliation, church, parish, pastor, or religious 
holidays observed. 

• Telling the applicant: “This is a Catholic/Protestant/Jewish/Atheist/etc. 
organization.” 

• “Do you attend religious services or a house of worship?” 

• Any inquiry to indicate or identify religious customs, or holidays observed. 

• Telling the applicant that employees are required to work on religious holidays that 
are observed as days of complete prayer by members of their specific faith. 

Job application forms should not discourage applications from persons whose religious 
practices the employer believes may prevent them from working at certain times.  The HCRC 
rules provide that an employer with legitimate scheduling concerns may ask, “Apart from 
absences for religious observances, will you be available to work at the following times?”  See 
Hawaiʻi Administrative Rules (“HAR”) § 12-46-152(b).  Inquiry into whether religious 
accommodation is necessary should occur after a job offer has been extended, but before the 
applicant is hired.  The need for employees in specific positions to be available for work on specific 
days (e.g., seven days a week) or at specific times (e.g., twenty-four hours a day), should be set 
forth as a job qualification in the position’s job description. 

Employers should also refrain from asking questions that relate to an applicant’s disability.  
Examples of prohibited questions during the pre-offer period include: 

• Do you have any physical or mental disability?  

• How many days were you sick last year?  

• Have you ever filed for workers' compensation?  Have you ever been injured on 
the job?  

• Have you ever been treated for mental health problems?  

• What prescription drugs are you currently taking? 
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It is permitted for employers to ask whether the applicant is able to perform the essential 
functions of a job, with or without reasonable accommodation, provided the employer shows the 
employee a job description identifying the essential functions.  In addition, if the applicant’s 
disability is obvious, then it would be permissible for the employer to ask the applicant to 
demonstrate how he or she would perform the essential functions of the job. 

Employers that have a COVID-19 vaccination requirement for employment must offer 
reasonable accommodation for religious or disability related objections to being vaccinated unless 
such accommodation creates an undue burden or cannot eliminate a direct threat to the safety 
and health of the applicant/employee or others.     

During the interview, employers are not permitted to ask about the employee’s arrest and 
court record.  Interviewers should refrain from asking questions as to whether the applicant has 
ever been arrested, whether the applicant has ever had a DUI, whether the applicant has had a 
speeding ticket, or any other question that seeks information about the applicant’s arrest or 
conviction history.  There are exceptions to this prohibition for financial institutions, condominium 
associations and others.  However, care must be taken to limit the pre-offer inquiry to the statutory 
exceptions.   

Since 2019, employers and employment agencies are also prohibited from asking job 
applicants about their salary history, or rely on the applicant’s salary history to determine their 
benefits and compensation.  “Salary history” includes an applicant’s current or prior wage, 
benefits, or other compensation, but does not include any objective measure of the applicant’s 
productivity, such as revenue, sales, or other production reports.  Finally, it is a “best practice” for 
the person who makes the hiring decision to interview the applicant and personally review the 
application materials.  This is important because if the non-selected applicant brings a lawsuit 
alleging discrimination in the hiring process, the employer must show that it had a legitimate, non-
discriminatory reason for not selecting the applicant.  In order to prove this, the employer must 
produce declarations and/or testimony from witnesses with personal knowledge of the legitimate 
non-discriminatory reason.  If the person who makes the hiring decision interviews the applicant 
and reviews his or her application materials, that decision maker will be able to offer admissible 
evidence regarding the applicant’s lack of qualifications and any statements that the applicant 
made during the interview upon which the decision maker relied for not hiring the applicant.  See 
Adams v. CDM Media USA, Inc. (2015) (“A witness may not testify to a matter unless evidence is 
introduced sufficient to support a finding that the witness has personal knowledge of the matter.”).  

D. ACCOMMODATIONS DURING THE APPLICATION PROCESS 

It is important for employers to keep in mind that the duty to provide reasonable 
accommodation applies during the application stage.  See 29 CFR § 1605.3(a); HAR § 12-46-
152(c).  Employers may consider describing what the interview or application process will involve 
and ask at that point whether the applicant requires reasonable accommodation for any portion 
of the application process. 

Religious accommodations during the interviewing stage could involve scheduling the 
interview or applicable tests at a time that does not conflict with an applicant’s religious 
observance.   

Accommodations for applicants with disabilities could range from allowing the applicant to 
bring a sign language interpreter to the interview, to providing written materials in accessible 
formats such as large print or Braille, or ensuring that the interview and other aspects of the 
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recruitment process are held in an accessible location.  Employers may be required to provide a 
particular accommodation for the interview process even though it would not be required to 
provide that accommodation on a regular basis to an employee after hiring.  For example, an 
employer might be required to provide a sign language interpreter for the interview, even if 
providing a sign language interpreter for daily employment communication would not be 
reasonable.   

The COVID-19 pandemic has forced many employers to conduct virtual interviews.  
Employers should verify that job applicants have the correct information to connect to the virtual 
interview, and should consider providing certain accommodations for applicants with disabilities 
that hamper their ability to utilize the virtual interview.  If an employer requires an applicant to 
come in for a physical interview, the employer should take the appropriate precautions to ensure 
the safety and health of employees and visitors.  

E. POST-OFFER MEDICAL EXAMINATIONS 

Employers are permitted to require an applicant to undergo a complete medical 
examination, but only after a conditional offer of employment has been made.  Once hired, full 
medical examinations are limited to situations that would objectively justify a medical inquiry, and 
an employer that requires an applicant to undergo a medical examination must provide the 
examiner with information about the job (such as a job description) that will allow the examiner to 
assess the applicant’s ability to perform the essential job functions, and the state law definitions 
of reasonable accommodation and direct threat.  

Employment may be conditioned on the results of the examination only if all entering 
employees in the same job category take the same examination.  Further, the employer must be 
able to show that the exclusionary criteria are job-related and consistent with business necessity 
if a person with a disability is screened out because of the medical examination.  For example, an 
employer may screen entering employees for symptoms of COVID-19 after making a conditional 
job offer, as long as it does so for all applicants in the same type of job.  In addition, employers 
may delay the start date of an applicant with COVID-19 or its symptoms.  However, employers 
may violate the ADA if they rescind job offers due to the applicant contracting COVID-19.  If the 
applicant is hospitalized with significant symptoms and whose breathing is impaired during a 
lengthy recovery, the applicant may be deemed to have a disability under the ADA.  

It is important to distinguish between medical examinations and physical agility tests or 
tests designed to assess an individual’s ability to perform certain tasks.  Physical agility tests, for 
example, for police officers and fire fighters, need not be restricted to post-offer.   

A qualification that screens out an individual because of a disability violates the ADA and 
state disability law unless it can be shown to be job-related and consistent with business 
necessity.  In determining whether the qualification is job-related and consistent with business 
necessity, employers should consider whether (1) it fairly and accurately measures the 
individual’s ability to perform essential job functions; and (2) if it is a safety-based qualification, 
whether it takes into account the magnitude of the risk, the probability of occurrence, and whether 
the risk can be minimized through reasonable accommodation. 

F. BACKGROUND CHECKS 

Employers are encouraged to check the references of applicants to determine the 
accuracy of the applicants’ statements about their employment history and to identify possible 
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problems.  Some employers contract with third parties to conduct such employment reference 
inquiries.  If an employer relies on a third party to conduct a background check, then the employer 
must comply with the FCRA.  In addition to obtaining the applicant’s authorization before obtaining 
the credit report, employers must comply with the FCRA’s disclosure and notification 
requirements.  Before taking an adverse action against the person who is the subject of the report 
(such as revocation of the conditional offer of employment), the employer must provide the person 
with a summary of their rights under the FCRA and a copy of the report.  See Chapter 28 on 
FCRA compliance requirements.  

Under Hawaiʻi law, the only inquiry that can be made regarding an applicant’s arrest and 
court record for employment purposes is limited to (1) post-offer; (2) convictions only; and (3) the 
most recent seven-year period for felony convictions and the most recent five-year period for 
misdemeanor convictions, excluding the period of incarceration.  However, any conviction that 
bears a “rational relationship” to the job is grounds for rejection or termination.  HRS § 378–2.5.  
In 2015, the Hawaiʻi Supreme Court explained that the rational relationship is narrow.  In Shimose 
v. Hawaiʻi Health Systems Corp. (2015), the Court held that a conviction for possession with intent 
to distribute crystal methamphetamine did not bear a rational relationship to a medical imaging 
technician’s duties.  The Court found that although the technician had access to drugs, syringes, 
needles, and vulnerable patient groups, a felony drug conviction did not bear on an individual’s 
ability to perform the primary imaging duties of the technician position.   

Traffic offenses are considered convictions, thereby making any requirement for 
applicants to provide a clean driver abstract before being considered for employment suspect.  
However, a deferred acceptance of no contest or deferred acceptance of guilty plea, “DANC” or 
“DAG” plea, is not a conviction for purposes of this statute.  Because “[t]here is no ‘conviction’ 
when the acceptance of a . . . plea is deferred[,]” State v. Putnam (2000), an order granting “[a] 
DANC plea [such as the one issued here] is not a conviction nor is it a sentence.”  State v. Oshiro 
(1987); State v. Kealaiki (2001).   

In contrast, with regard to sex offenses, the District of Hawaiʻi ruled in Wada v. Aloha King, 
LLC (2015) that HRS § 378–2.5 does not prohibit the disclosure of a person’s registration as a 
sex offender, and in fact HRS § 846E–1 et seq. requires public disclosure of information about 
covered sex offenders. While there is no federal law on the use of arrest and court records, the 
EEOC has issued guidance indicating that use of criminal conviction history in employment 
decisions may violate Title VII if (1) employers treat job applicants or employees with the same 
criminal records differently because of their race, national origin, or another protected 
characteristic (disparate treatment discrimination) or (2) use of criminal history 
disproportionately excludes people of a particular race or national origin or other protected 
class. 

Hawaiʻi law also limits inquiry and consideration of an applicant’s credit history or report.  
Inquiry can only be made after a conditional offer of employment is given, and the offer can be 
withdrawn only if the information directly relates to a bona fide occupational qualification.  The 
prohibition against discriminating based on credit history does not apply to managers or 
supervisors, federally insured financial institutions, or where the employer is expressly permitted 
to inquire into such information by state or federal law. 

G. EMPLOYEE HANDBOOK 

Once an applicant is hired, it is important to provide the employee with applicable policies, 
procedures, and rules, often assembled in a regularly updated employee handbook.  A sample 
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employee handbook is provided for you in Chapter 32.  The handbook should be distributed, and 
the employee should sign a form acknowledging receipt.  In some instances, employers choose 
to maintain the employee handbook on the employer’s intranet or to disseminate the handbook 
electronically.  As long as the employee has the ability to access the handbook and as long as 
the employer has some means of establishing that the employee was provided unfettered access 
to the document, this should be sufficient.  Contact a Torkildson Katz attorney yearly to update 
your handbook to stay compliant with the quickly evolving employment laws. 
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CHAPTER 3 
DISCIPLINE AND DISCHARGE 

 

COMPLIANCE CHECKLIST 

Taking the following steps before issuing discipline or terminating employment can 
help minimize liability: 

 Review relevant documents prior to imposing discipline or terminating 
employment, making a record of what you reviewed. 

 Determine whether employment is terminable at-will or requires a showing of cause. 
 Determine whether the employee handbook contains a disclaimer stating that it is 

not a contract. 
 Follow any employer policies or procedures for discipline and discharge. 
 Before imposing discipline or terminating employment, consider: 

1. What is the employee’s performance problem or misconduct? 
2. Does the employee have any good explanation or excuse? 
3. What rule or policy is involved? 
4. Should the employee have known about the rule or policy, and that adverse 

action would result from its violation? 
5. How did the employee’s behavior hurt customers, coworkers, and/or the 

employer? 
6. Has the employer treated other employees with similarly severe performance 

problems or misconduct differently? 
7. If so, is there a legitimate basis for the difference in treatment, such as a history 

of disciplinary problems, which did not apply to other, more leniently treated 
employees? 

8. Did the employee recently report any legal or ethical concerns, and do they have 
any validity? 

9. Do any concerns reported relate to anyone involved in any action involving the 
employee? 

10. Has the employee participated in or given information in connection with 
another employee’s report of any such concerns? 

11. Do you have appropriate documentation, including evidence of the misconduct 
that would be admissible in court? 

 Consider offering a separation package in exchange for a signed release. 

A. DISCIPLINE PROCEDURE 

Implementing and consistently enforcing written discipline and discharge policies can 
improve employee morale, avoid costly litigation, and reduce the chances of a successful union 
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organizing drive.  This chapter describes procedures employers can use to minimize potential 
liability when disciplining or discharging employees. 

1. Action Required by Employers to Assure “Rightful” Termination 

a. Discipline Fairly, Honestly, and Consistently 

Fair, honest, and consistent treatment of employees decreases the likelihood that an 
employee will pursue legal action after discipline or discharge.  If a judge, jury, or administrative 
agency reviews the employer’s actions, the probability of an adverse determination is greatly 
diminished when the evidence shows that an employee was treated fairly, honestly, and 
consistently, in accordance with established policies and procedures that have been uniformly 
enforced.   

When disciplining or discharging an employee, an employer should be honest, truthful, 
complete, and consistent in describing the reasons for discipline or termination to the employee 
and others (i.e., administrative agencies).  Courts have held that discrepancies in treatment or 
shifting bases for adverse actions like discipline or termination may show that an employer’s 
stated reasons were merely pretextual (i.e., used to hide discriminatory animus), thereby requiring 
an expensive trial that could have otherwise been avoided.  To minimize the likelihood of this, 
employers should establish a recordkeeping mechanism to compare any contemplated 
disciplinary action with past cases to ensure consistency with discipline issued to others for similar 
infractions.  Larger employers should review disciplinary actions of other departments or locations 
to ensure employer-wide consistency. 

Sometimes employers are tempted to “be nice” and allow an employee who would 
otherwise be discharged to resign.  While this approach may, in some instances, reduce the 
likelihood that the employee will pursue a claim against the employer, it does not preclude the 
employee from pursuing a lawsuit.  Even if an employee has submitted their resignation, the 
employee can nevertheless claim they were forced to quit, or constructively discharged.  
Moreover, if another employee is subsequently disciplined or terminated for the same kind of 
misconduct or performance problem, that other employee may be able to use an earlier 
resignation as evidence that the employer’s reasons for its later adverse action were pretextual.  
It is therefore critical that the employer document the reasons for the action it would have taken 
(termination) in the absence of the employee’s resignation.   

b. Develop Consistent Discipline and Discharge Procedures 

Discipline and discharge policies provide employees with a clear understanding of 
employer expectations, and put them on notice of the consequences if those expectations are not 
met.  An employer should establish procedures and practices that conform to those policies.   

c. Follow the Employer’s Discipline Policy, but Reserve the Right to Deviate 
from that Policy Where Circumstances Require 

Progressive discipline is recommended in any disciplinary policy because it: (1) provides 
notice to the employee their conduct or performance is regarded as unsatisfactory, and (2) affords 
the employee an opportunity to improve.  Administrative agencies and reviewing courts tend to 
uphold an employer’s disciplinary action if the employer establishes a systematic foundation of 
counseling and warnings that provides notice any future offenses may result in suspension or 
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termination.  The steps in progressive discipline (not necessarily in “lock-step” order), all of which 
should be documented in writing and placed in the employee’s file, may include: 

• Counseling 

• Verbal Reprimand/Warning 

• Written Reprimand/Warning 

• Suspension(s); Specially Imposed “Probation;” or “Last Chance and Final 
Warning” 

• Discharge 

Progressive discipline policies should include a disclaimer that the employer reserves the 
right to deviate from the policy where circumstances require.  Repeating some disciplinary steps 
may be appropriate in certain circumstances.  Similarly, in cases of serious misconduct, an 
employer may deem it necessary to skip steps and proceed to a more severe form of discipline.  
For that reason, in any written discipline policy, employers should state that depending on the 
level of severity of the offense, the employer may take more severe forms of disciplinary action 
up to and including immediate termination for a first offense depending on the circumstances. 

The progressive discipline policy should also include a disclaimer preserving the at-will 
employment relationship.  Such disclaimers should inform employees that the progressive 
discipline policy is not a contract, and that despite the policy, management reserves the right to 
terminate any employee at any time, either for any legitimate reason or for no reason.  

d. Update and Reissue the Employer’s House Rules and/or Standards of 
Conduct 

Written rules put employees on notice of what is considered to be inappropriate or 
unacceptable conduct at the employer’s workplace.  Some employers provide a comprehensive 
list of specific inappropriate or unacceptable conduct, while others list broad categories.  Similarly, 
some employers have written job descriptions that contain a detailed list of expectations, while 
other employers have job descriptions that reflect only a skeletal outline of broad areas of 
responsibility for a particular position.  Courts may frown on actions taken against employees 
based on rules or performance criteria that were arguably not disclosed to the employee in 
advance.  It is therefore important that rules and performance criteria be documented, and that 
the employer retain documentation showing that the rules and performance criteria were 
communicated to the employees.  New employees should be required to sign a copy of the house 
rules or standards of conduct when hired.  If the rules are changed or if new rules are added, all 
employees should be required to sign a form acknowledging that they have been informed of the 
rule changes and/or additions.  Copies should also be posted on bulletin boards and on the 
employer’s website or intranet.  Periodically updating and reissuing these rules and training 
employees about the employer’s expectations (and then documenting these steps) will help 
support an employer’s claim of fair treatment.  Job descriptions should be created prior to 
advertising for the position in question, in order to avoid accusations a job description was devised 
specifically to exclude one particular employee or a group of employees from consideration. 

2. Investigating Employee Misconduct 

In evaluating discipline imposed for suspected wrongdoing, administrative agencies, 
judges, and juries will look to see whether an employer promptly, fully, and fairly investigated 
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incidents leading to an adverse employment action.  Written policies should outline the employer’s 
process for investigating inappropriate behavior and include the following steps: (1) obtaining the 
complaining individual’s story; (2) interviewing the accused employee; (3) interviewing 
supervisors, participants, and witnesses; and (4) investigating defenses and explanations.  
Employees involved in an investigation, especially a complaining employee and the accused 
employee, should be reminded that the employer prohibits retaliation and requires employees to 
immediately report suspected retaliation.  

a. Investigate and Document the Initial Concern of Wrongdoing 

A complaint may be made directly or indirectly to the employer and may be made orally 
or in writing.  An employer’s policies should provide reporting options for all employees that 
account for the possibility an employee’s complaint may be against one or more of the people to 
whom they would otherwise report it (e.g., a supervisor or compliance officer).  Even if the initial 
complaint is “hearsay,” the employer is well within its rights, and in some instances is obligated, 
to investigate.  Sometimes another employee such as a coworker or supervisor brings the concern 
to the employer’s attention.  Sometimes the concern is voiced by a customer.  In still other 
circumstances, there is no actual complaint and no witness, but the result of someone’s wrongful 
actions is evident.  Regardless of how the wrongdoing comes to the employer’s attention, the 
employer should ensure that it obtains and documents as much information as possible (ideally 
in a form admissible in court, like a declaration under penalty of law or affidavit).  In the case of 
broken equipment, for example, a picture and admissible statement from the photographer who 
took it could be helpful.  If an employee or customer has made a complaint, a written statement 
followed by an interview would likely be the most effective means to get the complete story.    

b. Inform the Alleged Wrongdoer about the Complaint 

The alleged wrongdoer should be informed of the complaint or concern regarding 
suspected misconduct.  To prevent the employee from retaliating against coworkers who may 
have made the original complaint or against employees participating in the investigation as 
witnesses, the employee should be reminded of the employer’s policy prohibiting retaliation.  
Some employers choose to place the alleged wrongdoer on suspension pending investigation.  In 
some circumstances, such as a complaint of harassment, this may be important to prevent a 
recurrence of misconduct. 

Where the allegations suggest misconduct, an employee’s suspension is usually without 
pay for hourly employees.  Exempt salaried employees can also be placed on unpaid suspension 
of one or more full days for penalties imposed in good faith for infractions of work conduct rules.  
See 29 CFR § 541.602(b)(5).  But in situations where the employee may be forced to undergo 
further mandatory interviews under threat of discipline for non-compliance, time spent in such 
questioning could justify suspension with pay.  It is also important for employers to remember that 
a union employee who reasonably believes that disciplinary action may result from an 
investigation has the right to union representation upon request. 

c. Interview Employees Promptly 

Witnesses to the suspected wrongdoing should be interviewed promptly.  In cases where 
a complaint was made by a coworker or a customer, the complaining party should be asked to 
identify other witnesses to the conduct and those witnesses should be interviewed.  The employee 
suspected of wrongdoing should also be asked to identify any witnesses who they feel may have 
relevant information.  In some instances, the employer may need to interview other employees 
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who were scheduled to work during the relevant time and in the relevant area, or who had 
previously worked with the complainant and/or accused, even if these other employees have not 
been identified as a witness to wrongdoing.   

All interviews should be documented completely and accurately.  Witnesses either should 
write out their own statement, or should be asked to review a statement prepared by the employer 
and sign a confirmation that the prepared statement accurately and completely states what the 
witness has communicated to the employer regarding the incident.  The statement should 
describe the events, including the names of witnesses, relevant conversations, times and dates, 
and the reasons for any alleged misconduct.  Employees may be more truthful immediately after 
the misconduct, before they have had the chance to reflect on the incident or talk with others 
about what happened, so an investigation should not be unreasonably delayed because of an 
employee’s refusal to provide a written statement or to participate in an investigatory interview.  
Such refusal should be countered with a warning that the employer may be forced to conduct its 
investigation without the benefit of their input and information.  This refusal, in and of itself, may 
also justify separate and independent disciplinary action for insubordination or refusal to 
cooperate with an employer-mandated investigation; however, consult with a Torkildson Katz 
attorney before threatening or issuing any such discipline.  It is worth noting that in private-sector 
(versus governmental public sector) employment there is absolutely no “Fifth Amendment” right 
not to incriminate yourself as an employee. 

Where credibility is at issue, an employer may need to conduct follow-up interviews with 
the complaining employee, alleged wrongdoer, and/or other witnesses.  If witnesses describe 
different versions of events, it may be necessary to explore motives the employee and other 
witnesses may have for being dishonest and/or explanations for why an employee might honestly 
believe a factually incorrect or incomplete version of events.  One goal of a complete investigation 
is to “lock in” the complainant and alleged wrongdoer’s respective factual positions, so that later, 
after either employee has sought legal advice, there is no opportunity to “revise” their version to 
make alleged conduct more or less culpable.   

d. Polygraphs Generally Are Prohibited 

The federal Employee Polygraph Protection Act of 1988 (“EPPA”) generally prohibits 
employers from using lie detector tests, including any voice stress analysis.  As a general rule, 
employers should not attempt to use a lie detector test when investigating alleged wrongdoing.  
Moreover, even suggesting the possible use of a polygraph can trigger liability under this law.   

There are, however, some exceptions.  Federal, state, and local governments are 
excluded from the scope of the law.  In addition, subject to certain restrictions, polygraphs may 
be administered in the private sector in the following circumstances: 

• To employees who are reasonably suspected of involvement in a workplace 
incident that results in economic loss to the employer and who had access to the 
property that is the subject of the investigation; 

• To prospective employees of armored car, security alarm, and security guard firms 
who protect facilities, materials, or operations affecting health or safety, national 
security, or currency or other life instruments; and 

• To prospective employees of pharmaceutical and other firms authorized to 
manufacture, distribute, or dispense controlled substances and who will have 
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direct access to such controlled substances, as well as current employees who 
had access to persons or property that are the subject of an ongoing investigation. 

Even if any of the above exceptions apply, various requirements must be satisfied before 
the test can be administered.  Any employer that believes one of the above exceptions applies 
and is considering administering a lie detector test of any kind should first consult legal counsel 
for guidance.  Fines for any violation of the EPPA are currently fixed by statute at an amount of 
up to $23,011.  29 CFR § 801.42(a).  Hawai‘i’s statutory penalties for lie detector test violations 
currently provide for civil penalties of at least $250 and no more than $2,500, with each violation 
being a separate offense able to support its own fine of up to $2,500, as well as criminal penalties 
of up to $2,500 and/or imprisonment of up to one year. 

e. Investigate All Defenses and Explanations 

Occasionally, an employer may discover facts that exonerate the employee or dictate a 
lesser penalty.  Nothing can look more unfair to a jury than testimony from the employee they 
were “never given the opportunity” to tell their side of the story, or that the employer ignored the 
employee’s meritorious defenses or mitigating facts.  It is therefore important to thoroughly pursue 
any excuse, justification, or explanation offered by the accused during the course of the 
investigation.  If an employee claims that the misconduct was the result of the employee’s 
disability, the employer should explore with legal counsel whether it has an obligation to provide 
reasonable accommodation and whether the employer may discipline the employee for 
misconduct that could have been caused by a disability.   

f. Take Time to Think and Deliberate 

While an employer should not wait too long after an investigation to take disciplinary 
action, it need not immediately punish perceived employee misconduct in most instances.  
Instead, decision makers should take time to think after completing an investigation and reviewing 
the implicated policies, rules, and procedures.  Knee-jerk reactions during a pressured 
investigation may lead to poor decision-making. 

Consider imposing a “suspension pending investigation” rather than an immediate 
discharge.  This is usually done without pay for hourly employees.  Exempt salaried employees 
can be placed on unpaid suspension of a day or more for penalties imposed in good faith for 
infractions of workplace conduct rules.  See Chapter 5, infra; see also 29 CFR § 541.602(b)(5).  
A suspension pending further investigation has various advantages:  (1) it ensures decisions will 
not be made based on immediate emotional considerations; (2) it allows the completion of further 
investigation without any distraction, pressure, or intimidation from the accused at the workplace; 
(3) it allows the employer to interview additional witnesses, and to fully investigate defenses, 
excuses, and alibis during the suspension period; (4) it provides management with an opportunity 
to review any prior cases involving similar offenses, to determine the appropriate penalty to 
impose, which avoids claims of disparate treatment based on a protected characteristic; and (5) 
it gives upper management time to review and concur in the proposed penalty to ensure that all 
weaknesses or surprises have been dealt with.  Suspension may be required if there has been 
an accusation of unlawful harassment and allowing the accused to continue working will create a 
risk of continued harassment.     

Also, consider whether the timing of the discipline or discharge could create the 
impression that the action taken was in retaliation for the employee having engaged in activity 
that is protected under state or federal law.  There are many state and federal laws which prohibit 
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retaliation against individuals who have made complaints.  Under the Hawaiʻi Whistleblowers’ 
Protection Act (“HWPA”), for example, it is unlawful for an employer to discharge, threaten, or 
otherwise discriminate against an employee regarding the employee’s compensation, terms, 
conditions, location, or privileges of employment because the employee reports or is about to 
report to the employer or to a public body, verbally or in writing, a violation or a suspected violation 
of a law, rule, ordinance, regulation, or contract executed by the state, a political subdivision of 
the state, or the United States. Under Hawaiʻi’s Discriminatory Practices Law (HRS § 378-2), it is 
unlawful for an employer to discharge or otherwise discriminate against any individual because 
the individual has opposed any practice forbidden by HRS § 378-2 or has filed a complaint, 
testified, or assisted with any proceeding respecting the discriminatory practices prohibited under 
HRS § 378-2.  The federal Family and Medical Leave Act (“FMLA”) and Americans with 
Disabilities Act (“ADA”) each prohibit employers not just from retaliating against individuals for 
opposing conduct they declare unlawful, but also from “interfering” with employees’ exercise of 
rights under those laws, as does the Families First Coronavirus Relief Act (“FFCRA”).  If discipline 
might be seen as retaliatory in light of the timing of the discipline in relation to an employee’s 
complaint (not even necessarily by the disciplined employee themselves) about a suspected law 
violation, opposition to unlawful discrimination, or request for leave or reasonable 
accommodation, then the employer should consult a Torkildson Katz attorney about the specific 
circumstances to mitigate the likelihood of a retaliation, interference, or whistleblower claim. 

g. Draft an Investigation Report 

Prepare an investigation report at the conclusion of the investigation.  This report could be 
the employer’s best shield against any subsequent wrongful termination litigation.  As such, it 
must justify the action taken against the employee by providing the following information:  (a) the 
material facts detailing the employee’s misconduct and a full explanation of the employee’s 
version of what occurred; (b) a review of contradictory evidence, including facts from all other 
witnesses (such witnesses may or may not be identified); (c) an explanation of the basis and 
scope of any credibility determinations made (i.e., “While the offending employee’s statements 
about their meeting with the Complainant are directly contrary to Witness A’s, the investigation 
identified no reason Witness A would have to lie or make up the facts. The employee suspected 
of misconduct could not offer any reason why Witness A would lie.  The offending employee has 
substantial motivation to lie in that they were put on notice six months ago and any further 
misconduct would result in their termination.  Accordingly, the investigator credits Witness A’s 
testimony, and rejects the offending employee’s version of events, as to these specific events.”); 
(d) a discussion of the specific house rules or policies violated; and (e) other aggravating elements 
leading to the decision that a clearly communicated or written employer policy, rule, or standard 
has been violated (i.e., past misconduct, the employee has been dishonest or uncooperative in 
the investigation, or shows no remorse and refuses to accept accountability).  Above all, ensure 
that all factual conclusions of the investigator can be substantiated by documentation and 
interviews, ideally in an admissible form.   

3. Discharge Procedures 

a. Treat the Employee with Dignity 

When notifying the employee of the termination decision, it can be helpful to have 
someone else present.  That person can serve as a witness in the event that there is a dispute 
regarding what was said during the termination meeting.  Choose the witness carefully.  
Considerations include the potential witness’s demeanor, and the potential witness’s relationship 
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to the employee.  One goal is to avoid unnecessarily embarrassing the employee in front of a 
peer.   

Although not required, it is very helpful to have a letter ready to provide to the employee 
that concisely states the basis for the termination.  Keep in mind that the termination letter may 
become an exhibit in a lawsuit or arbitration.  Take care in drafting it to make sure that it is 
accurate, contains at least one legitimate, job-related, non-discriminatory reason for the discharge 
(if there were multiple reasons or aggravating factors supporting the termination, the letter should 
reference all relevant factors in order to avoid a later allegation of shifting bases), and is not 
inflammatory.  Unless the termination is genuinely unrelated to any discipline or misconduct, it is 
generally not advisable to tell employees they have been terminated because they are “at-will.”  
While “at-will” may be the basis on which the employer has proceeded with an employee’s 
termination, ‘no reason at all’ will almost never be why the employee was chosen for termination.  
Most employees will question the reason why, and if an employer simply says because they can, 
the employee will no doubt question that rationale and may file a legal claim or seek counsel. 

Absent a concern about possible violence, to minimize embarrassment to the employee, 
employers are discouraged from having the employee escorted from the premises or paraded 
past their coworkers by security personnel.   

b. Avoid Communication with Others Who Have No “Need to Know” 

Defamation claims are an increasingly popular cause of action for employees.  If 
successful, an employee can recover both punitive and compensatory damages, and supervisors 
and managers may be held individually liable.  Moreover, the Hawaiʻi Supreme Court recently 
expanded the potential scope of such liability by holding that employees’ defamation and false 
light claims are not barred by the exclusive remedy provision of Hawaiʻi’s workers’ compensation 
law.  See Nakamoto v. Kawauchi (2018).  Avoid creating possible liability for defamation by not 
disclosing the facts about the discharge to individuals who lack a legitimate “need to know.”   

c. Consider a Separation Package 

In some circumstances, an employer may want to offer the departing employee separation 
pay in exchange for a release from liability.  Employers should keep in mind that a release must 
satisfy certain conditions and contain certain language in order to be enforceable but must not 
include any unlawful restrictions on the employee or third parties (e.g., government agencies).  
The release must be supported by consideration, meaning that the employee was given 
something they were not already entitled to receive in exchange for signing the release. 

To be effective as to age discrimination claims under federal law brought by employees 
over age forty, the release must satisfy certain requirements and contain specific language 
including:  (1) clear language the employee is able to understand; (2) an express reference to 
claims arising under the federal Age Discrimination in Employment Act (“ADEA”); (3) a provision 
of either a twenty-one day or forty-five day period of time (depending on the circumstances of the 
termination) within which the employee may consider their options; (4) a provision stating the 
employee has seven days within which to revoke the release; (5) a provision counseling the 
employee to consult an attorney; (6) a statement that the employee is not waiving rights or claims 
that arise after the date the waiver is executed; and (7) a provision waiving the employee’s rights 
or claims only in exchange for consideration beyond that to which the employee is already entitled. 
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Employers place themselves at risk if they “borrow” or copy such agreements from other 
companies or the internet without attorney review.  Consult a Torkildson Katz attorney before 
using a settlement and release document, to ensure it will be enforceable and release all potential 
discrimination claims, while not violating law or public policy or including boilerplate language that 
can impose unexpected burdens on the employer.   

d. Follow Any Appeal Procedures 

Some employers have mechanisms for independent review and appeal of all termination 
decisions.  Any such procedures should be followed (and documented) if the review and appeal 
process is initiated by the employee after termination.   

e. Keep Relevant Documents 

It is important that employers maintain documents relating to termination.  Administrative 
charges of discrimination must generally be filed within 180 or 300 days, depending on whether 
the employee is filing with a state or federal agency.  Tort claims can be filed within two years.  
Contract claims can be filed within six years after the claim arises.  Subject to certain tolling and 
other exceptions, these limitation periods provide employers with a general idea of the length of 
time that they should maintain the records substantiating the termination decision.   

Employers should also consider developing, implementing, and following document 
retention policies and procedures.  These should include provisions for how long the employer 
will maintain specific types of records, when they will dispose of them in the normal course, and 
how that process itself will be tracked and documented.  Consult with legal counsel in drafting 
these policies, to ensure compliance with any applicable requirements for document preservation.  
Of course, once a claim is submitted or a lawsuit is filed (or in some cases, even threatened or 
implied), employers should maintain all potentially relevant records until the conclusion of the 
claim or lawsuit, even if those documents would otherwise be discarded or deleted in the normal 
course of business. 

f. Maintain a Discipline Log 

Establish some recordkeeping mechanism to compare the contemplated disciplinary 
action with past cases to ensure the penalty is not discriminatory or too severe.  If an employee 
is being treated differently from other employees who engaged in similar misconduct, then the 
employer must have a solid, non-discriminatory, non-retaliatory explanation for the difference in 
treatment (i.e., the employee was disciplined more harshly because of a more extensive record 
of prior misconduct).  If an employee shows that an employer’s policy was applied inconsistently, 
selectively, or in a discriminatory manner, written discipline and discharge policies, no matter how 
carefully crafted, may not provide an adequate defense to the employee’s claims. 

4. Tips for Employers 

a. Review the Hiring Chapter of This Manual 

Although it may seem counter-intuitive, the steps that an employer takes at the beginning 
of the employment relationship can dictate the ease with which the employer can terminate 
employment later.  Important steps in the hiring process are outlined in Chapter 2.  Employment 
documents such as offer letters and handbooks should be reviewed to be sure that they include 
language stating that employment is “at-will” and disclaimers to preclude enforcement of 
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procedures as contracts.  Moreover, employers are encouraged to consider requiring employees 
to sign mandatory arbitration agreements.  Such agreements can serve to minimize costs if the 
employee chooses to challenge the legality of the termination decision.  The Hawaiʻi Supreme 
Court has made it clear the terms of such agreements must be carefully reviewed with legal 
counsel to ensure they are not unconscionable to employees.  If an employer has an arbitration 
agreement with the employee, it is important for the employer to notify counsel as soon as 
possible after a claim has been asserted.  A right to arbitrate, if one exists, can be waived if that 
right is not timely asserted. 

b. Abide by All Company Procedures 

If an employer provides any policies or procedures governing discipline and/or creating 
the right to appeal a termination, these procedures must be followed.  Use progressive discipline 
where appropriate, based on the severity of the offense. 

c. Conduct a Prompt, Thorough, and Fair Investigation 

As discussed above, investigate alleged violations as quickly and fairly as possible, and 
document the investigation, conclusions, reason for the discipline, and justification for the severity 
of the discipline. 

d. Analyze and Thoroughly Document the Discharge Decision 

Analyze all discharge decisions.  Ensure that decisions will withstand scrutiny by a court 
or jurors who may have been terminated at some point during their careers.  Once a decision has 
been reached, it is critical to thoroughly document it and preserve all evidence. 

When in doubt, consult a Torkildson Katz attorney. 
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CHAPTER 4 
PAYMENT OF WAGES 

 

COMPLIANCE CHECKLIST 

 Employers can help ensure compliance with these laws by taking the following 
steps: 

 Inform employees in writing before making any changes in compensation. 
 Obtain written authorization for any deductions from an employee’s pay. 
 Clearly state your policy on whether or not you pay out accrued vacation or PTO 

upon termination. 
 Comply with all obligations if using direct deposit or pay cards. 

A. SUMMARY OF COVERAGE 

HRS Chapter 388 regulates the payment of wages.  The law applies to all Hawaiʻi 
employers except the government.  It requires the payment of wages on regular paydays at least 
twice each month and within seven days after the end of a pay period, and prompt payment of 
wages to workers separated from employment.  A violation of Chapter 388 can result in civil or 
criminal penalties. 

HRS Chapter 652 governs the garnishment of wages.  Part III of HRS Chapter 378 
prohibits discrimination against an employee solely because his or her wages have been 
garnished.  HRS Chapter 571 allows for the assignment of future income, by court order, for the 
payment of child support. 

B. DEFINITION OF WAGES 

“Wages” means compensation for labor or services rendered by an employee, whether 
determined on a time, task, piece, or commission basis.  Employers are required to post their 
policy regarding sick leave and vacation pay and provide advance written notice of any changes.  
Vacation or PTO pay is not wages under the Payment of Wages Act.  Accrued but unused 
vacation or PTO pay is not due on termination of employment unless there is an express 
agreement or uniform custom of paying for unused accrued vacation.  Casumpang v. ILWU Local 
142 (2005). 

  An employer should ensure that its employee handbook sets forth the policy regarding 
unused vacation or PTO.  For example, “Pay is not granted in lieu of vacation/PTO.  If you resign 
or are terminated, all unused vacation/PTO leave will be forfeited.” 

Similarly, sick leave pay is not wages under the law, and therefore is not an enforceable 
right.  However, the Hawaiʻi Family Leave Law (“HFLL”) imposes certain obligations on covered 
employers who offer sick leave beyond the requirements of Temporary Disability Insurance 
(“TDI”). 
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C. SEMI-MONTHLY PAYDAY 

Employers must pay employees all wages due at least twice monthly on regular paydays 
designated in advance.  Employees must be paid within seven days after the end of each pay 
period.  Employees may have wages directly deposited into their bank accounts, as long as the 
employees give written authorization to the employer. 

The Hawaiʻi Department of Labor and Industrial Relations (“DLIR”) may, upon the showing 
of good cause by the employer (1) allow paydays less frequently than semi-monthly, provided the 
employee is paid in full at least once each month on a regularly established schedule; and (2) 
allow payment of wages within fifteen days after the end of each pay period.  The assignment of 
an employee to a remote location or the extended absence of an employee may be good cause. 

In addition, employees may elect through a majority vote to be paid once a month on a 
regularly scheduled basis.  The effect of such an election is limited to two years, at which time a 
new election must be held to regain the exemption.  Otherwise, the exemption automatically 
expires and the employer must pay employees semi-monthly. 

D. DISCHARGED/QUITTING EMPLOYEES 

Discharged employees must be paid all wages due in full at the time of discharge.  If the 
discharge occurs under conditions that prevent an employer from making immediate payment, 
the employer must make full payment no later than the next working day following discharge. 

Employees who quit must be paid in full no later than the next regular payday, either 
through regular pay channels or by mail if requested by the employee.  If the employee gives at 
least one pay period’s notice of his or her intention to quit, the employer must pay all earned 
wages on the employee’s last day of work. 

If an employer requires an employee to give advance notice of termination and the 
employee gives such notice, the employer shall be liable for the wages that the employee would 
have earned during the notice period, provided that the employee does not voluntarily quit or the 
employment is not terminated for cause prior to the termination date for which notice was given. 

When work is suspended as a result of a labor dispute, or when the employee is 
temporarily laid off for any reason, the employee must be paid all wages earned in full, no later 
than the next regular payday. 

E. WAGES DUE TO DECEASED EMPLOYEES 

If an employee dies, the deceased employee’s earned wages and any vacation or sick 
leave pay due, up to a maximum of $2,000, must be paid to the surviving spouse upon application 
within thirty days after the death.  If there is no spouse or civil union partner, the employer must 
pay the accrued compensation to a reciprocal beneficiary or to the deceased employee’s adult 
children upon proper application.  The employer must require the applicant to show proof of the 
relationship by affidavit and to acknowledge receipt of the payment in writing.  Any payment made 
discharges the employer to the extent of the amount paid. 
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F. WAGES CONCEDED TO BE DUE 

If there is a dispute over the amount of wages owed, the employer must pay 
unconditionally all wages conceded to be due.  Employees may pursue any balance claimed 
either directly in a civil action or by filing a claim with the DLIR. 

An acceptance of payment by the employee does not constitute a release of the disputed 
amount.  Any release required by the employer as a condition to payment will be ineffective. 

G. WAGES PAID BY CHECK 

If funds are insufficient to cover a payroll check, the employer is liable for any bank 
handling fees that the employee may incur. 

H. WRONGFUL WITHHOLDING OF WAGES 

Employers may not deduct, withhold, or otherwise require an employee to pay any part of 
his or her compensation unless required by law, court process, or authorized in advance and in 
writing by the employee.  An employee, however, cannot authorize or be required to bear the 
following: 

1. Fines; 

2. Cash shortages in a common till, cash box, or register used by two or more persons 
or under the sole control of one employee who is not given an opportunity to 
account for all monies received at the start of a shift and all monies turned in at the 
end of a shift; 

3. Fines, penalties, or replacement costs for breakage;  
4. Losses due to acceptance of bad checks, if the employee is given discretion to 

accept or reject checks; 
5. Losses due to defective or faulty workmanship; lost, stolen, or damaged property; 

default of customer credit; or nonpayment for goods and services, unless such 
losses are attributable to the employee’s willful or intentional disregard of the 
employer’s interests; or 

6. Cost of medical examinations or reports that are requested or required by the 
employer or by a government agency.  The U.S. Court of Appeals for the Ninth 
Circuit found this provision to be preempted by ERISA in Aloha Airlines Inc. v. Ahue 
(1993), and therefore unenforceable. 

An employer may make adjustments in wages for advances or correction of computation 
errors from previous payrolls, and such an action is not considered an unlawful deduction from 
an employee’s wages. 

I. NOTIFICATION TO EMPLOYEES 

Employers must notify employees in writing at the time of hire of their rate of pay, and of 
the day, hour, and place of payment.  Employers must notify employees in writing or through a 
posted notice of changes in rates of pay and the time of payment before such changes are 
instituted.  Employers must inform employees in writing about sick leave and vacation pay policies 



Chapter 4 – Payment of Wages   33 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

(or PTO policy) or have such information posted in a notice.  Employers must post DLIR notices 
that explain the law regarding payment of wages. 

J. RECORDS 

Employers must make and keep basic employment and earnings records for all 
employees.  In addition, on every payday, employers must furnish to each employee a record 
showing the employee’s total gross compensation, the amount and purpose of each deduction, 
total net compensation, date of payment, and pay period covered.  Employers may, with the 
employee’s written consent, provide electronic rather than written notification of this payroll 
information.  Copies of these records must be preserved for six years.   

Discharging an at-will employee for inquiring into the nature of or basis for the deductions 
the employer made from the employee’s gross compensation may violate public policy and is 
actionable as a civil tort.  Smith v. Chaney Brooks Realty, Inc. (1994). 

K. PENALTIES 

Employers who violate the payment of wages laws are liable for the wages due and an 
additional sum equal to the amount of unpaid wages plus interest at a rate of six percent per year 
from the date that the wages were due.  In addition, employers may be liable for litigation costs 
and attorneys’ fees.  The employer can escape liability by carrying its burden to demonstrate an 
equitable justification for the violation.  Employers who knowingly or willfully violate the law, or in 
any manner discriminate against an employee who reported a violation or instituted a proceeding 
for a violation of the wage and hour laws, may be fined as much as $10,000, imprisoned for up to 
one year for each offense, or both. 

L. GARNISHMENT 

Part III of HRS Chapter 378 provides that employers may not suspend, discharge, or 
discriminate against any employee solely because the employer has been summoned as a 
garnishee in a legal action in which the employee is the debtor.  Federal law provides similar, 
although more limited, protection against discharge.  It allows employers to discharge an 
employee whose wages have been garnished for more than one debt.  The broader protection 
under Hawaiʻi law, however, still applies. 

In addition, both state and federal law regulate the amount of wages that may be subject 
to garnishment.  Under federal law, generally, wages may be garnished in any workweek or pay 
period to the lesser of twenty-five percent of disposable earnings or the amount of which 
disposable earnings are greater than thirty times the federal minimum hourly wage prescribed by 
Section 6(a)(1) of the Fair Labor Standards Act (“FLSA”).  See Consumer Credit Protection Act 
(“CCPA”), 15 USC § 1673.  Under Hawaiʻi law, wages may be garnished according to the following 
scale:  five percent of the first $100 per month, ten percent of the next $100 per month, and twenty 
percent of all sums in excess of $200 per month, or an equivalent portion of the above amount 
per week.  See HRS Chapter 652.  Whichever law affords the employee the greatest protection 
applies. 

M. SETOFF AND ASSIGNMENT 

Under HRS Chapter 571 when an employee has failed to pay allowance for support and 
maintenance of a child or spouse in violation of a court order, a court may issue an order of 
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assignment for a specified amount from any income due from an employer.  The order of 
assignment is effective immediately after service upon the employer.  Thereafter, the employer 
must withhold from the income due the employee each pay period the amount specified in the 
order.  The court or the Child Support Enforcement Agency (“CSEA”) may order an assignment 
of the employee’s future income in an amount adequate to insure that past due and future 
payments will be paid. 

An administrative fee of $2.00 may be deducted from the employee's income and retained 
by the employer for each payment made pursuant to the income withholding order.  The maximum 
amount withheld, including the administrative fee, may not exceed the amounts permitted under 
the federal CCPA.  The amounts withheld must be sent to the state’s CSEA within five working 
days after the employee is paid. 

Compliance with the assignment order operates as a discharge of the employer's liability 
to the employee for that portion of the employee’s income withheld and transmitted to the Clerk 
of the Court or CSEA.  An employer who complies with the assignment order shall not be subject 
to civil liability to any person or agency for conduct not in compliance with the order.  An employer 
who fails to comply with the requirements of this law may be liable for the full amount of all sums 
ordered to be withheld and transmitted. 

N. APPLICATION FEES 

Employers may not require employees or applicants to pay job application processing 
fees.  A violation of this law subjects the employer to a fine of $100 to $1,000 for each offense.  
The prohibition does not apply to employment agency placement fees. 

O. ENFORCEMENT 

Employees may file a claim with the DLIR for wages due.  Unless employed in an 
executive, managerial, professional, or administrative capacity, the DLIR may pursue the claim in 
Circuit Court on behalf of the employee.  Employees may also pursue such claims individually.   

P. PAYROLL DEBIT CARD PLANS 

Hawaiʻi law states that employers must pay their employees “in lawful money of the United 
States or with checks convertible into cash on demand at full face value thereof[.]” In addition, the 
DLIR authorizes the payment of wages via (1) direct deposit or (2) pay cards, as long as the 
employer follows certain requirements.   

Payment of wages via direct deposit and pay cards is authorized.  

Employers can pay employees via direct deposit if they satisfy the following conditions: 

1. The employee provides written authorization for the direct deposit;  
2. The deposits and accounts are with a financial institution that is insured by the 

FDIC or comparable agency;  

3. The employee can cancel the direct deposit at any time with reasonable notice;  
4. The employer provides the employee with a pay statement;  
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5. The employee is not required to pay any fees for the direct deposit; and  
6. The employee is not disciplined or otherwise penalized for refusing to authorize 

the direct deposit of wages.  

Employers can pay employees via pay cards if they satisfy the following conditions:  

1. The employee is given the option of payment via direct deposit, paper check, or 
pay card;  

2. The employee is not required to accept payment via pay card;  

3. The employee is not forced to accept payment via pay card as a condition of 
employment;  

4. The employee provides written authorization for the pay card;  
5. The employee is provided with adequate notice in plain language in at least 10-

point font regarding use of the pay card and any associated fees and services;  
6. The employer is responsible for fees that have been assessed against the 

employee outside the pay card fee schedule;  
7. The employer changes the payment method within two pay periods upon written 

request from the employee;  
8. The pay card provides for the ability to make at least three free withdrawals, one 

of which permits withdrawal of the full amount of the balance on the card at a 
federally insured depository institution or ATM, as well as the means to access 
balance information online or via other automated system twenty-four hours a day, 
seven days a week at no charge;  

9. The pay card does not impose fees based on the employee’s account balance;  
10. The employee is entitled to one free replacement card per year at least fifteen days 

before the card’s expiration date;  
11. Pooled pay cards are permitted, subject to certain requirements;   
12. The funds in the pay cards do not expire, provided that the pay card account may 

be closed after six consecutive months of inactivity, with reasonable notice to the 
employee if the remaining funds in the pay card are refunded to the employee at 
no cost; and  

13. A pay card includes an electronic pay card, debit card, ATM card, or similar means 
of an electronic payment card.  

 



© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By: Torkildson Katz 

CHAPTER 5 
WAGE AND HOUR LAW 

 

COMPLIANCE CHECKLIST 

Employers can ensure compliance with these laws by taking the following steps: 

 Review all exempt positions to ensure they meet state and federal law tests for 
salaried white-collar exemptions and independent contractor status. 

 Monitor changes in state and federal law that will affect white-collar exemptions and 
independent contractor status.  Changes in federal salary level thresholds are 
anticipated but uncertain.  Consult legal counsel to stay up to date.   

 Accurately record all hours worked by employees.  Do not allow “comp time” to 
non-exempt employees. 

 Exercise care in permitting non-exempt employees to work from home. 
 If employing tipped employees, collect and preserve all required tipping records for 

the required time periods (three years under the Fair Labor Standards Act and six 
years under state regulation). 

 Different salary levels are established for U.S. Territories and the Motion Picture 
Producing Industry.  

 Additional guidance is available at https://www.dol.gov/whd/flsa. 
 On April 28, 2021, the DOL announced a final rule (Partial Delay final rule) delaying 

the effective date of three portions of the 2020 Tip final rule for eight months, until 
December 31, 2021.  These three delay portions are related to the assessment of 
civil money penalties (“CMPs”) under the FLSA and the application of the FLSA tip 
credit to tipped employees who perform tipped and non-tipped duties (dual jobs).  
The remainder of the 2020 Tip final rule — consisting of those portions addressing 
the keeping of tips and tip pooling, recordkeeping, and minor technical changes 
made to update the regulations to reflect the new statutory language and citations 
added by the Consolidated Appropriations Act of 2018 (CAA) amendments — took 
effect on April 30, 2021. 

o The DOL revised the delayed portions of the 2020 Tip Final Rule and 
published its final rules concerning tipped employees in dual jobs and CMPs 
for certain violations of federal tip regulations.   

o Under the final version, employees working “dual jobs,” defined as those 
jobs comprising both work of a tipped occupation and traditionally non-
tipped work.  The new DOL rule effectively creates three classifications of 
work for employees in “dual jobs”: 

A. Tip-generating work.  Tip credit may be claimed for tip-producing 
work. 

B. Work directly supporting tip-generating work.  Tip credit may only 
be used for time spent performing this category of work so long as it 
does not exceed 20% of employee’s work week or more than 30 
continuous minutes.  Any time spent performing this type of work 

https://www.dol.gov/whd/flsa
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beyond those thresholds must be compensated at the full minimum 
wage. 

C. Work that does not generate or support tip-generating work.  Any 
time spent in this category must be paid at the full minimum wage. 

o The delayed portions relating to CMPs for tipping violations enact a $1,234 
fine per each violation of 29 USC § 203(m)(2)(B), which prohibits employers 
and their managers or supervisors from retaining any tips earned by 
employees. 

 House Bill 2510, approved by state lawmakers on May 4, 2022, will increase 
minimum wage in Hawaiʻi to $12.00/hour beginning October 1, 2022.  The minimum 
wage will increase every two years thereafter based on the following schedule: 
$14.00 effective 1/1/24; $16.00 effective 1/1/26; and $18.00 effective 1/1/28.  The bill 
also increases the amount of tip credit for employers with tipped employees.  
Beginning October 1, 2022, the maximum tip credit an employer can claim will be 
increased to $1.00 per hour with $0.25 increases every two years on January 1, 2028, 
when it will be $1.50. 

A. HOW THE LAW WORKS 

Hawaiʻi and federal wage and hour laws require covered employers in Hawaiʻi to pay 
minimum wages and overtime compensation.  Hawaiʻi law requires a higher hourly minimum wage 
law than federal law; it applies because it is more beneficial.  Hawaiʻi minimum wage is currently 
$10.10.  Beginning October 1, 2022, the state minimum wage will increase to $12.00 and will 
continue to increase every two years based on the following schedule: $14.00 effective 1/1/24; 
$16.00 effective 1/1/26; and $18.00 effective 1/1/28. 

Hawaiʻi and federal wage and hour laws also require overtime compensation of one-and-
one-half times the regular rate of pay and exempt certain employees from the overtime 
compensation requirements.  If Hawaiʻi law does not exempt an employee from the overtime 
compensation requirements but federal law does, then the Hawaiʻi minimum wage and overtime 
pay requirements apply unless the employer guarantees the employee compensation of at least 
$2,000 per month. 

B. WHAT IS NOT COVERED 

Neither state nor federal wage and hour law requires employers to pay employees for 
holidays, vacations, or breaks of about thirty minutes or more during the workday. 

C. HAWAIʻI WAGE AND HOUR LAW 

1. Coverage 

The Hawaiʻi wage and hour law covers private employers.  The state law does not cover 
employees who are guaranteed compensation of at least $2,000 a month.  The law does not 
cover individuals employed: 

• in agriculture for any workweek in which the employer employs less than twenty 
employees or the employee is engaged in coffee harvesting; 
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• in domestic service on a casual basis or providing companionship services for the 
aged or infirm in or about the home of the individual’s employer; 

• as a house parent in or about any home or shelter maintained for child welfare 
purposes by a charitable organization exempt from income tax under section 501 
of the federal Internal Revenue Code (“IRC”); 

• by the individual’s brother, sister, brother-in-law, sister-in-law, son, daughter, 
spouse, parent, or parent-in-law;  

• in a bona fide executive, administrative, supervisory, or professional capacity or in 
the capacity of outside salesperson or outside collector; 

• in the propagating, catching, taking, harvesting, cultivating, or farming of any kind 
of fish or certain other forms of aquatic life, including the going to and returning 
from work, and the loading and unloading of the products before first processing; 

• on a ship or vessel and who has a Merchant Mariners Document issued by the 
United States Coast Guard; 

• as a driver of a vehicle operated solely on call from a fixed stand; 

• as a golf caddy; 

• by a nonprofit school while a student attending the school; 

• as a seasonal youth camp staff member or counselor in a resident situation in a 
youth camp sponsored by certain tax-exempt organizations; or 

• as an automobile salesperson primarily engaged in the selling of automobiles or 
trucks if employed by a licensed automobile or truck dealer. 

2. Minimum Wage Requirements 

The Hawaiʻi wage and hour law currently requires covered employers to pay an hourly 
minimum wage of $10.10.  Effective October 1, 2022, the state minimum wage will increase to 
$12.00 per hour and will increase incrementally by $2.00 every two years from January 1, 2024, 
until it reaches $18.00 per hour in 2028. 

Tip credit:  Employers may take a 75¢ tip credit against the $10.10 minimum wage for a 
wage rate of $9.35, provided the wage rate and amount of tips the employee receives is at least 
$17.10 per hour.  Starting October 1, 2022, the maximum tip credit will increase to $1.00 against 
the newly increased minimum wage rate of $12.00.  From January 1, 2024, the tip credit will 
continue to increase every two years by $0.25 until January 1, 2028, when it will be $1.50. 

Service charge disclosure:  Where a hotel or restaurant applies a service charge for the 
sale of food or beverage services or a hotel applies a service charge for porterage services, the 
hotel or restaurant must either distribute the full service charge directly to its employees as tip 
income or disclose what part of the service charge it does not distribute to the employees to the 
purchaser of the service.  Villon v. Marriott Hotel Services, Inc. (2013).  Note, however, the Internal 
Revenue Service (“IRS”) considers revenue received from mandatory service charges or “auto 
gratuities” as wages and not tips when that revenue is paid to employees.  Employers must 
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therefore treat all wages paid to employees from a mandatory service charge as regular wages 
for payroll taxes and withholdings purposes. 

Credit for board, lodging or other facilities:  Employers may take a credit against their 
employees’ minimum wage for their reasonable cost of furnishing the employee with board, 
lodging, or other facilities if the board, lodging, or other facilities are customarily furnished by the 
employer to the employees.  The reasonable cost to the employer of furnishing an employee with 
board, lodging, or other facilities is the actual cost of providing the board, lodging, or other facilities 
and shall not include a profit to the employer or to any affiliated person.  The cost of furnishing 
facilities which are primarily for the benefit or convenience of the employer shall not be included 
as wages. 

3. Overtime Requirements 

Hawaiʻi wage and hour law requires the payment of one-and-one-half times the 
employee’s regular rate for all hours worked in excess of forty in a workweek.  Hours not worked, 
such as vacation and holidays, are not counted.  The employee’s regular rate includes all 
payments that the employer makes to the employee, including premium payments, commissions, 
incentives, and nondiscretionary bonuses.  When the employer pays nondiscretionary bonuses 
for performance over longer than a pay period, it will need to recalculate the employee’s regular 
rate by spreading the bonus across the period and pay more overtime compensation based on 
the increased regular rate.  If the employer pays employees a premium for hours worked in excess 
of eight hours in a day, or in excess of the employee’s normal or regular working hours, then the 
employer does not need to include those premiums in the regular rate and may credit those 
payments against the overtime requirements.  Extra compensation provided by a premium rate 
for work by an employee on Saturdays, Sundays, holidays, or regular days of rest, or on the sixth 
or seventh day of the workweek, where the premium rate is not less than one-and-one-half times 
the rate established in good faith for like work performed in non-overtime hours on other days, 
need not be included in computing the regular rate of pay and may be offset against overtime 
compensation due under the FLSA.  

4. Enforcement 

Employees, their designated representatives, or the Director of the Department of Labor 
and Industrial Relations (“DLIR”) may bring an action for unpaid minimum wages and overtime 
compensation, and where the failure to pay those amounts was willful, an additional equal amount 
as liquidated damages.  The court may award attorneys’ fees and costs if the plaintiff prevails.  
The Director may also seek injunctive relief against violations.  There are criminal penalties for 
employers who agree to or willfully violate the wage and compensation requirements, or who 
discharge or discriminate against any employee who complained about violation of those 
requirements.  The wage and hour criminal fines are between $500 and $5,000.  The wage and 
hour penalty for willful hindering investigations increases from $500 to $10,000. 

D. FAIR LABOR STANDARDS ACT 

1. Coverage 

The federal Fair Labor Standards Act (“FLSA”) applies to private employers engaged in 
interstate commerce or the production of goods for interstate commerce, as well as state and 
local government employees. 
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Generally, any enterprise that purchases or sells goods or services in interstate commerce 
is covered if its total annual income or expenses exceed $500,000.  Because lower thresholds 
once applied, any enterprise that was covered by the FLSA on March 31, 1990, and that ceased 
to be covered because of the $500,000 test, continues to be subject to the overtime pay, child 
labor, and recordkeeping provisions of the FLSA.  The following are covered regardless of the 
volume of interstate commerce:  hospitals; institutions caring for the sick, aged, or disabled who 
reside on premises; preschools; elementary and secondary schools; institutions of higher 
education; and government entities. 

In addition, individuals, regardless of volume, if engaged in interstate commerce or in the 
production of goods for interstate commerce, or in any closely related process or occupation 
directly essential to such production in any work week are covered for that week.  Such employees 
include those who:  work in communications or transportation; regularly use the mail, telephones, 
or internet for interstate communication, or keep records of interstate transactions; handle, ship, 
or receive goods moving in interstate commerce; regularly cross state lines in the course of 
employment; or work for independent employers who contract to do clerical, custodial, 
maintenance, or other work for firms engaged in interstate commerce or in the production of goods 
for interstate commerce.  Even in restaurants and fast-food establishments generating less than 
$500,000 annually in gross sales, merely handling credit card transactions could place an 
employee under the FLSA.  See Fact Sheet #2: Restaurants and Food Establishments Under the 
Fair Labor Standards Act (FLSA), Dep’t of Labor (revised December 2016), 
https://www.dol.gov/agencies/whd/fact-sheets/2-flsa-restaurants.  

2. Minimum Wage Requirements 

Federal minimum wage is currently $7.25 per hour.  As noted above, however, Hawaiʻi’s 
minimum wage is higher at $10.10 per hour, scheduled to increase to $12.00 per hour, effective 
October 1, 2022.  Because employers are required to comply with both federal and state law, 
Hawaiʻi’s higher minimum wage must be followed.  Federal law imposes more demanding 
requirements for the tip credit and credit for board, lodging, and other facilities. 

Tip credit:  Employers may take a tip credit against the minimum wage of tipped employees 
who serve customers and provide table service (server, food runner, busser, or bartender; not 
host, dishwasher, cook, or chef) and customarily and regularly receive $30 per month in tips.  
Employers are prohibited from keeping tips received by their employees, regardless of whether 
the employer takes a tip credit under the FLSA.  Managers and supervisors are prohibited from 
keeping employees’ tips and participating in a tip pool, but may contribute to the tipping pool for 
other employees’ benefit.  Employers that pay employees at least the full FLSA minimum wage 
and do not claim a tip credit may include workers who do not customarily and regularly receive 
tips, such as cooks and dishwashers, in a mandatory “nontraditional” tip pool.  Employers that 
claim a tip credit can require only workers who customarily and regularly receive tips to participate 
in a “traditional” mandatory tip pool.  This means that employees such as cooks and dishwashers 
cannot be in such a tip pool.1   

                                                 
1 On June 21, 2021, the DOL issued a Notice of Proposed Rulemaking (“NPRM”) proposing to 
revise the portion of the 2020 Tip final rule addressing the application of the FLSA’s tip credit 
provision to tipped employees who perform both tipped and non-tipped duties.  These potential 
rules could place limits on the tip credit employers can take during workweeks when tipped 
employees perform work that “directly supports” tipped work but does not itself produce tips.   

https://www.dol.gov/agencies/whd/fact-sheets/2-flsa-restaurants
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Credit for board, lodging, or other facilities:  In order for employers to take a credit against 
their employees’ minimum wage for their reasonable cost of furnishing the employee with board, 
lodging, or other facilities, the board, lodging, or other facilities should be customarily furnished 
by the employer to the employees.  Under federal law, the board, lodging, or other facilities are 
not customarily furnished if they are furnished in violation of any law, ordinance, or prohibition.  
They must be primarily for the benefit of the employee.  The reasonable cost of the facilities 
cannot exceed the actual cost to the employer; it does not include profit to the employer.  The 
employee’s acceptance of the facilities must be voluntary and uncoerced. 

3. Overtime Requirements 

The FLSA requires an overtime payment to non-exempt employees of one-and-one-half 
times their regular rate for all hours worked in excess of forty in any workweek.  Hours of work 
include all time which an employee is actually working or required to be on duty and includes paid 
rest periods.  A meal or other break may be excluded from hours of work if it is at least thirty 
minutes long and is continuous and uninterrupted.   

For salaried non-exempt employees there are two methods for computing overtime.  The 
traditional method is to convert the salary into weekly equivalents, divide by forty, and use the 
resulting number as the employee’s regular rate.  Overtime is paid at one-and-one-half times that 
regular rate.  The second method can be used only if the employee’s hours fluctuate, and the 
employee is informed that his or her salary is straight-time payment for all hours worked.  The 
employer may divide the employee’s weekly salary by the hours worked in a workweek in which 
overtime is worked and pay the employee an overtime premium equal to one-half the hourly 
regular rate computed when the weekly salary is divided by the actual hours worked.  For any 
non-exempt salaried employee, any additional payments such as non-discretionary bonuses and 
commissions in addition to salary must be included in the weekly calculation of the regular rate.  
See below, Section F., Tips for Employers. 

4. Exemptions from Minimum Wage and Overtime 

The FLSA exempts certain kinds of employees from its minimum wage and overtime 
requirements.  The major exemptions are described below: 

a. Salary Basis Test and Salary Level 

To qualify for the executive, administrative, or professional exemption, the employee must 
meet the salary basis, salary level and duties requirements.2  The term “salary” is strictly 
construed under the FLSA to require a fixed payment for all hours worked.  Thus, exempt 
employees paid on a salary basis must regularly receive each pay period a pre-determined 
amount of compensation which is not subject to reduction because of variations in the quantity or 
quality of work performed.  Generally, if an employee is ready, willing, and able to work, 
deductions may not be made for time when work is not available. However, exempt employees 
will not be paid for any workweek in which they perform no work.  There are limited exceptions 
where an employer can make deductions to an exempt employee’s salary, which is stated later 
in this Chapter.  See Chapter 5(D)(4)(j).  All FLSA exemptions require, in addition to a salary test, 
that the employee satisfy a “duties” test based on the actual work they perform. 

                                                 
2 Under the learned professional exemption, only bona fide teachers, doctors, and lawyers do 
not need to meet the salary basis test and salary level. 
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Effective January 1, 2020, the salary must be at least $684 per week ($35,568 annually).  
The DOL did not propose automatic adjustments to the salary threshold.  Employers can use 
nondiscretionary bonuses and incentive payments (including commissions) that are paid at least 
annually to satisfy up to ten (10) percent of the standard salary level.   

b. Executive Employees 

To qualify as an exempt executive employee, the employee must:  (1) have the primary 
duty of managing the enterprise or a customarily recognized department or subdivision of the 
enterprise, (2) customarily and regularly direct the work of at least two or more other full time 
employees or their equivalent, and (3) have the authority to hire or fire other employees, or have 
their suggestions or recommendations as to hiring, firing, advancement, promotion, or other 
change in status be given particular weight.  The employee must also be paid on a salary basis 
at the required salary level (see salary basis test and salary level above).  Exempt executive 
employees include any employee who owns at least twenty percent of the business and are 
actively engaged in the management of the business. 

c. Administrative Employees 

To quality as an exempt administrative employee, the employee must have the primary 
duty of performing office or non-manual work directly related to the management or general 
business operations of the employer or the employer’s customers.  The employee’s primary duty 
must include the exercise of discretion and independent judgment with respect to matters of 
significance.  To exercise discretion and independent judgment in “matters of significance,” the 
employee must have the ability to consider various courses and make a decision as to which plan 
of action will be followed.  Matters of significance refer to the level of importance or consequence 
of the work performed.  The employee must also be paid on a salary basis at the required salary 
level (see above).  

d. Professional Employees 

To qualify as an exempt professional employee, the employee must be either a learned 
professional or a creative professional.  To qualify as a learned professional, the employee must 
have the primary duty of performing work requiring advanced knowledge, which is work 
predominantly intellectual in character and which includes work requiring the consistent exercise 
of discretion and judgment.  The advanced knowledge must be in a field of science or learning, 
and must be customarily acquired by a prolonged course of specialized intellectual instruction.  
Learned professionals generally work in recognized fields of science such as law, medicine, 
accounting, architecture, or teaching.  The advanced knowledge requirement may not be satisfied 
by employees who acquire their skills through experience as opposed to a formal course of study. 

Teachers, doctors, and lawyers qualify for the learned professional exemption.  Teachers 
qualify if their primary duty is teaching, tutoring, instructing, or lecturing, and they are employed 
and engaged in this activity as a teacher in an educational establishment.  Doctors and lawyers 
qualify if they hold a valid license or certificate permitting the practice of medicine or law.  Bona 
fide teachers, doctors, and lawyers do not need to meet the salary basis/level test. 

To qualify as a creative professional, the employee’s primary duty must be in the 
performance of work requiring invention and imagination, or talent in a recognized field of artistic 
or creative endeavor.  This is meant for persons such as actors, musicians, composers, painters, 
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cartoonists, and novelists.  Journalists may satisfy the test if their primary duty is work requiring 
invention, imagination, originality, or talent, but will not satisfy it if they simply report facts.   

With the exception of bona fide teachers, doctors, and lawyers as noted above, in order 
to meet the test for the professional exemption, the employee must be paid on a salary basis at 
the required salary level (see above). 

e. Highly Compensated Employees 

 Employees who are paid at least $107,432 a year and regularly perform at least one of 
the exempt duties or responsibilities of an executive, administrative or professional employee are 
also exempt.  Employers can use nondiscretionary bonuses and incentive payments (including 
commissions) that are paid at least annually to satisfy up to ten (10) percent of the standard salary 
level. 

f. Outside Salespersons 

To qualify for this exemption, the employee must (1) have a primary duty of making sales 
or obtaining orders or contracts for services or for the use of facilities for which a consideration 
will be paid by the client or customer, and (2) be customarily and regularly engaged away from 
the employer’s place or places of business.  Outside salespersons do not need to meet the salary 
basis test and salary level. 

g. Commissioned Employees 

Section 7(i) of the FLSA provides an overtime exemption to employees who receive most 
of their compensation through commissions, provided three requirements are met:  (1) the 
employee must work in a retail or service establishment; (2) the employee must receive, during a 
representative period of at least one month but not more than one year, at least one-half of his or 
her total compensation from commissions; and (3) the employee’s regular rate (e.g., total 
compensation divided by hours worked) must be at least one-and-one-half times the federal 
minimum wage (e.g., 1.5 x $7.25).  Service charges levied by the employer and distributed to the 
employees are considered commissions.  There are recordkeeping requirements which should 
be reviewed before an employer takes advantage of the exemption.  Since Hawaiʻi does not 
recognize the 7(i) exemption, Hawaiʻi employers should not rely on this exemption unless they 
guarantee the commissioned employees at least $2,000 per month. 

h. Agricultural Employees 

Employees who are employed in agriculture, as that term is defined in the Act, are exempt 
from the overtime pay provisions.  They do not have to be paid time and one-half their regular 
rates of pay for hours worked in excess of forty per workweek.  Agriculture does not include work 
performed on a farm which is not incidental to or in conjunction with such farmer’s farming 
operation.  It also does not include operations performed off a farm if performed by employees 
employed by someone other than the farmer whose agricultural products are being worked on.  

Any employer in agriculture who did not utilize more than 500 “man days” of agricultural 
labor in any calendar quarter of the preceding calendar year is exempt from the minimum wage 
and overtime pay provisions of the FLSA for the current calendar year.  A “man day” is defined 
as any day during which an employee performs agricultural work for at least one hour.  
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Additional exemptions from the minimum wage and overtime provisions of the Act for 
agricultural employees apply to the following:  

• Agricultural employees who are immediate family members of their employer. 

• Those principally engaged on the range in the production of livestock. 

• Local hand harvest laborers who commute daily from their permanent residence, are 
paid on a piece-rate basis in traditionally piece-rated occupations, and were engaged 
in agriculture less than thirteen weeks during the preceding calendar year.  

• Non-local minors, sixteen years of age or under, who are hand harvesters, paid on a 
piece-rate basis in traditionally piece-rated occupations, employed on the same farm 
as their parent, and paid the same piece-rate as those over sixteen.  

• Agricultural employers may also be subject to the Migrant and Seasonal Agricultural 
Worker Protection Act (“MSPA”) which may also impose certain notice and payment 
obligations on agricultural employers.  The major requirements of the MSPA are: 

1. Farm labor contractors and each of their employees who will be performing 
farm labor contractor activities must obtain a certificate of registration from the 
DOL before they can start farm labor contractor activities; 

2. Farm labor contractors, agricultural employers, and agricultural associations 
must disclose to migrant and seasonal agricultural workers information about 
wages, hours, and other working conditions, and about housing when 
provided; 

3. Workers must be provided with written statements of earnings and deductions; 

4. If transportation is provided, vehicles used must be safe and properly insured; 
and 

5. If housing is provided, it must meet safety and health standards. 

The maximum penalty for violations of MSPA is $2,739 for each violation.   

i. Other Exemptions 

The FLSA exempts employees in certain industries from either the minimum wage or 
overtime requirements, or both.  For example, employees engaged in catching, harvesting, or 
cultivating fish or shellfish are exempt from both the minimum wage and overtime requirements.  
Salespersons, parts clerks, and mechanics employed at automobile dealerships or farm 
dealerships may be exempt but only for the overtime requirements if primarily engaged in selling 
or servicing automobiles, trucks or farm implements if they are employed by a nonmanufacturing 
establishment primarily engaged in the business of selling such vehicles or implements to ultimate 
purchasers.  Certain skilled computer programmers and systems analysts may be exempt if their 
skills qualify them and if they are paid on an hourly basis at a rate of at least $27.63 an hour.  This 
is the only exemption for hourly employees recognized under the FLSA and does not preclude 
these employees from being exempt when they receive salaries if they can satisfy one of the other 
exemptions, such as administrative or professional. 

Seamen, or employees that spend a significant portion of their working time on the water, 
may be exempt from the FLSA overtime regulations.  A person who spends a substantial part of 
the workweek, i.e., more than twenty percent of the time, in performing seaman work, is qualified 
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to be called a seaman.  Thus, employees who spend a substantial portion of work time loading 
and unloading products would not qualify as seamen and must be paid overtime.  Employers 
should consult their Torkildson Katz attorney before using this exemption. 

j. Deductions from Salary 

To satisfy the salary basis test, there are limited exceptions where an employer can make 
a deduction to an exempt employee’s salary.  Deductions from the pay of exempt employees 
must be carefully scrutinized.  The general rule is that absences of less than a day for personal 
reasons cannot result in a reduction in the employee’s pay; however, the employer may require 
the employee to use accrued paid leave for the time absent.  Full day voluntary absences for 
personal reasons can be used to reduce the employee’s pay for that week.  An employer may not 
reduce an exempt employee’s salary for hours not worked due to absences of less than a day 
due to sickness (unless the absence is covered under the FMLA) if the employee does not receive 
sick pay in an equivalent amount.  However, the employee’s salary can be reduced for full day 
absences due to illness, so long as the company maintains a paid sick leave plan or TDI coverage.  
A proportionate part of an employee’s full salary may be paid for time actually worked in the first 
and last weeks of employment. 

An employer may make deductions for unpaid disciplinary suspensions for one or more 
full days if imposed in good faith for workplace conduct rule infractions, such as insubordination, 
sexual harassment, workplace violence, or violating safety rules of major significance. 

An employee will not be considered to be paid “on a salary basis” if deductions from the 
predetermined compensation are made for absences occasioned by the employer or by the 
operating requirements of the business.  Thus, if the employer closes the office for less than a full 
workweek due to earthquake or tsunami warnings, the employer must pay the employee’s full 
salary, but may require the use of any accrued vacation.   

The regulations also contain a “safe harbor” provision.  This applies if the employer has a 
clearly communicated policy prohibiting improper deductions including a complaint mechanism, 
the employer reimburses employees for any improper deductions, and makes a good faith 
commitment to comply in the future.  If all three requirements are met, the employer does not lose 
the exemptions for employees if improper deductions were made unless the employer willfully 
violates a policy by continuing the improper deductions after receiving employee complaints. 

An “exempt” employee may be paid extra compensation for working more than forty hours 
in a week without losing the exemption and be required to track their time and activity. 

5. Child Labor  

The FLSA3 prohibits the employment of individuals in “oppressive child labor.”  Oppressive 
child labor is defined as employing any person less than sixteen years of age in non-farm 

                                                 
3 HRS Chapter 390 regulates the employment of minors under the age of eighteen.  No one under 
the age of eighteen may be employed to work in the adult entertainment industry or in any 
occupation which has been found by the DLIR to be hazardous.  These occupations include 
operating trucks in excess of 6,000 pounds gross vehicle weight, roofing, wrecking, or demolition 
operations, and many occupations involving power tools. 

Minors over the age of sixteen but less than eighteen may be employed during a period when 
the minor is not legally required to attend school, provided the employer records and keeps on 
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occupations.  In occupations that have been found to be hazardous, the employee must be at 
least eighteen years old.  Employment of fourteen- or fifteen-year-olds in retail food service, 
gasoline service establishments, and in work-experience and career exploration programs, which 
are school supervised and administered, is permissible.  See DOL Fact Sheet #43, Child Labor 
Provisions of the FLSA for Nonagricultural Occupations, located at 
https://www.dol.gov/agencies/whd/fact-sheets/43-child-labor-non-agriculture.  The maximum 
penalty for violations of child labor laws is $14,050 for each employee who was the subject of a 
violation, and $63,855 for each violation that causes the death or serious injury of a minor, which 
penalty may be doubled where the violation is a repeated or willful violation.  Because of the 
interplay with federal and state child labor laws, employers should consult their Torkildson Katz 
attorney to ensure applicable regulations are followed. 

6. Equal Pay 

The equal pay provisions of the FLSA and Hawaiʻi law require that male and female 
workers receive equal pay for work requiring equal skill, effort, and responsibility.  These 
provisions are discussed in more detail in Chapter 13, Discrimination. 

7. Breastfeeding/Lactation 

The Patient Protection and Affordable Care Act (“PPACA”) amended the FLSA to provide 
nursing women the right to unpaid time and a place to pump breast milk at work.  Employers are 
required to provide “reasonable break time for an employee to express breast milk for her nursing 
child for one year after the child’s birth each time such employee has need to express the 
milk.”  The frequency of breaks needed to express milk as well as the duration of each break will 
likely vary.   

Employers are also required to provide “a place, other than a bathroom, that is shielded 
from view and free from intrusion from coworkers and the public, which may be used by an 
employee to express breast milk.”  A bathroom, even if private, is not a permissible location under 
the Act.  The location provided must be functional as a space for expressing breast milk.  If the 
space is not dedicated to the nursing mother’s use, it must be available when needed in order to 
meet the statutory requirement.  A space temporarily created or converted into a space for 

                                                 
file the number of a valid certificate of age issued by the Director.  Such minors may obtain a 
certificate of age by applying online at 
https://dlir.state.hi.us/labor/wsd/youth_cert/youth_request.cfm or by presenting proper 
identification to the Wage Standards Division of the DLIR. 

Minors of at least fourteen years of age, but less than 16, must obtain a certificate of 
employment before working.  The minor’s parent or guardian and employer must sign the 
application.  The certificate is issued for work with a particular employer.  Minors less than sixteen 
may only work when not legally required to attend school; may not work more than five 
consecutive hours without a thirty-minute rest period, or six consecutive days, or before 7:00 a.m., 
or after 7:00 p.m.; may not work more than eighteen hours in one school week or more than three 
hours on a school day; and may not work more than eight hours on a non-school day or forty 
hours in one non-school week.  During any authorized school break or non-school days, however, 
such a minor may work between 6:00 a.m. and 9:00 p.m. 

These restrictions do not apply to minors employed by their parents or legal guardians, minors 
who sell newspapers, minors who perform domestic services in their employer’s home, golf 
caddies, and minors who work for religious, charitable, or non-profit organizations.  There are 
different rules for theatrical and agricultural employment. 

https://www.dol.gov/agencies/whd/fact-sheets/43-child-labor-non-agriculture
https://dlir.state.hi.us/labor/wsd/youth_cert/youth_request.cfm
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expressing milk or made available when needed by the nursing mother is sufficient provided that 
the space is shielded from view, and free from any intrusion from coworkers and the public.   

Only employees who are not exempt from Section 7 of the FLSA, which includes the 
FLSA’s overtime pay requirements, are entitled to breaks to express milk.  While employers are 
not required under the FLSA to provide breaks to nursing mothers who are exempt from the 
requirements of Section 7, they may be obligated to provide such breaks under Hawaiʻi law.  

Employers with fewer than fifty employees are not subject to the FLSA break time 
requirement if compliance with the provision would impose an undue hardship.  Whether 
compliance would be an undue hardship is determined by looking at the difficulty or expense of 
compliance for a specific employer in comparison to the size, financial resources, nature, and 
structure of the employer’s business.  All employees who work for the covered employer, 
regardless of work site, are counted when determining whether this exemption may apply.  

Employers are not required under the FLSA to compensate nursing mothers for breaks 
taken for the purpose of expressing milk.  However, where employers already provide 
compensated breaks, an employee who uses that break time to express milk must be 
compensated in the same way that other employees are compensated for break time.  In addition, 
the FLSA’s general requirement that the employee must be completely relieved from duty or else 
the time must be compensated as work time applies.  

Hawaiʻi law also prohibits employers from penalizing a lactating employee because the 
employee breastfeeds or expresses milk at the workplace.  The term “breastfeeds” means the 
feeding of a child directly from the breast. 

8. Enforcement 

The FLSA provides for a thorough administrative and judicial enforcement scheme: 

a. Investigations and inspections by representatives of the Wage and Hour 
Division; 

b. Voluntary settlements and consent decrees; 
c. Suits by employees to recover any back pay due them, liquidated 

damages, and attorneys’ fees and costs; 
d. Suits by the Secretary of Labor to enjoin employers from violating the 

FLSA; 
e. Suits by the Secretary of Labor to collect underpayment and liquidated 

damages;  
f. A maximum penalty of $2,203 per violation for repeated or willful violations 

of the minimum wage and overtime provisions; and 
g. Criminal actions brought by the Justice Department for “willful” violations 

(maximum $10,000 fine, imprisonment up to six months, or both). 
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E. ACTION REQUIRED BY EMPLOYERS 

1. Recordkeeping 

Both the Hawaiʻi wage and hour law and the FLSA impose detailed recordkeeping 
requirements upon employers for non-exempt employees.  Records of an employee’s name, sex, 
occupation, address, rate of pay, hours of work by day and by week, overtime hours, wages paid, 
and deductions from wages must all be maintained and preserved for three years under the FLSA 
and six years under the Hawaiʻi wage and hour law. 

2. Posters 

The FLSA requires that all employers display certain federally mandated posters in the 
workplace to explain the minimum wage and overtime requirements.  The Hawaiʻi wage and hour 
law imposes a similar requirement upon employers subject to its provisions.  Free copies of the 
Hawaiʻi and Federal Wage and Hour Posters can be downloaded from: 

https://www.dol.gov/whd/regs/compliance/posters/flsa.htm 

and 

https://labor.hawaii.gov/labor-law-poster/.  

F. TIPS FOR EMPLOYERS 

Employers should educate themselves about the FLSA overtime exemptions and be 
careful to apply the exemptions accurately. 

Some of the more common mistakes made by employers under the FLSA are: 

1. Exemptions 

Employers sometimes assume that an employee is exempt when the employee in fact 
does not qualify for the exemption.  Paying an employee a salary, as opposed to an hourly rate, 
is merely one part of the requirement for establishing an exemption.  In addition to salary pay, 
exempt status depends on the types of duties employees perform.  Many “supervisors” are not 
exempt since they do not meet the test for either executive or administrative employees.  Most 
often, the employee fails to meet the requirement that the employee’s primary duty be the 
management of the business. 

Many employers still get confused between the blanket exemption under Hawaiʻi law for 
employees compensated at $2,000 a month or more and the fact that the FLSA does not 
recognize that exemption.  Remember:  Federal law does not recognize all of the exemptions 
under Hawaiʻi law, and Hawaiʻi does not recognize all of the federal exemptions. 

2. “Suffer or Permit” to Work 

The concept of hours worked by an employee includes all time the employee is suffered 
or permitted to work.  An employer is not liable for time worked by an employee without the 
employer’s permission or knowledge.  The employer’s permission, however, can be express or 
implied.  Thus, the employer may be liable to the conscientious employee, secretary, or non-

https://www.dol.gov/whd/regs/compliance/posters/flsa.htm
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exempt manager who starts work early, stays late, works through unpaid lunch breaks, or takes 
work home, if (1) the employer is aware that the employee is working during these periods, and 
(2) the employer permits the employee to do so.  Management has the obligation to see that the 
unauthorized work is not performed and cannot accept the benefits of such work without 
compensating the employee. 

As many employers learned during the COVID-19 pandemic, remote work flexibilities can 
be a valuable and cost-effective option.  Take care to ensure employees, however, are still 
complying with all otherwise applicable company policies concerning work schedules and breaks.  
Whether working remotely or not, employees who work overtime without permission but with an 
employer’s knowledge must be paid.  They can, however, be disciplined or terminated for not 
following instructions. 

3. Working Time 

What constitutes “working time” for which the employee must be paid can be quite vexing.  
Employers must be cautious in treating time before and after actual production as compensable 
time.  Changing time is normally not compensable unless the employee is required to wear 
clothing or equipment required by the employer or by government regulation.  Thus, if employees 
are required to change into a uniform at the employer’s premises, as opposed to being able to 
wear the uniform to and from work, that time is compensable.  Employers should be careful when 
not compensating employees for preliminary or postliminary activities if those activities are a part 
of the employees’ principal activities.  Employment-related testing, e.g., drug testing or medical 
screening, may also be considered compensable working time when mandated by the employer. 

4. Deduction from Wages 

An employer cannot make certain deductions from an employee’s wages for its own 
benefit if the deductions cause the employee’s gross pay to fall below the minimum wage in any 
workweek.  Examples of such deductions include deductions for purchase and maintenance of 
uniforms that are required by the employer, deductions for certain debts owed by the employee 
to the employer, employment related medical exams, and deductions for tools or safety equipment 
required by the employer.  Employers also cannot make deductions from an employee’s wages 
to cover loss or damages the employee caused to company property unless the damages resulted 
from intentional or willful conduct.  Deductions for reimbursing loss or damage to company 
property should not be taken without first consulting with a Torkildson Katz attorney. 

Examples of deductions that can be made regardless of whether they reduce net pay 
below the minimum wage include most charitable deductions, and deductions for union dues, 
taxes, social security, insurance premiums, savings bonds, and assignments to third party 
creditors.  All deductions must be authorized in writing in advance. 

5. Bonuses and Similar Payments 

Employees are entitled to overtime pay based on one-and-one-half times their regular 
rate.  The question often arises whether bonuses and other discretionary payments can be 
excluded in computing an employee’s regular rate. 

The FLSA identifies specific types of bonuses and similar payments that may be excluded 
in computing an employee’s regular rate.  These include discretionary bonuses, gifts, employer 
contributions to certain benefit plans, and employer payments to certain profit sharing, thrift, and 
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savings plans.  Nondiscretionary bonuses and other payments of this nature must be added to an 
employee’s wages to determine the regular rate upon which overtime pay must be based. 

The DOL issued a final rule, which became effective January 15, 2020, clarifying and 
updating the Department’s interpretation of the regular rate and the types of payments that fall 
within the statutory exclusions from the regular rate.  In this final rule, the DOL provided new 
examples of bonuses that may be discretionary: bonuses to employees who made unique or 
extraordinary efforts which are not awarded according to pre-established criteria, severance 
bonuses, referral bonuses for employees not primarily engaged in recruiting activities, bonuses 
for overcoming challenging or stressful situations, and employee-of-the-month bonuses. 

The Worker Economic Opportunity Act excludes from the definition of “regular rate” value 
or income derived from employer-provided grants provided pursuant to a stock option, stock 
appreciation right, or bona fide employee stock purchase program.  However, this exclusion 
applies only if the following conditions are met: 

a. Grants must be made pursuant to a program, the terms and conditions of 
which are communicated to participating employees either at the beginning 
of the employee’s participation in the program or at the time of the grant; 

b. In the case of stock options and stock appreciation rights, the grant or right 
cannot be exercisable for a period of at least six months after the time of 
grant (except that grants or rights may become exercisable because of an 
employee’s death, disability, or retirement; or a change in corporate 
ownership; or other circumstances permitted by regulation); and the 
exercise price is at least eighty-five percent of the fair market value of the 
stock at the time of grant; 

c. Exercise of any grant or right must be voluntary; and 
d. Any determinations regarding the award of, and the amount of, employer-

provided grants or rights that are based on performance must be: 
(1) made based upon meeting previously established performance 

criteria (which may include hours of work, efficiency, or productivity) 
of any business unit consisting of at least ten employees or of a 
facility, except that any determinations may be based on length of 
service or minimum schedule of hours or days of work; or 

(2) made based upon the past performance (which may include any 
criteria) of one or more employees in a given period so long as the 
determination is in the sole discretion of the employer and not 
pursuant to any prior contact. 

If the above criteria are not satisfied, employers are not shielded from liability under the 
FLSA for any failure to include in an employee’s “regular rate” any value or income derived from 
employer-provided grants or rights obtained pursuant to any stock option, stock appreciation right, 
or employee stock purchase program under certain circumstances.  See 
https://www.dol.gov/whd/regs/compliance/whdfs56.htm. 

https://www.dol.gov/whd/regs/compliance/whdfs56.htm
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6. Lectures, Seminars, and Meetings 

Attendance at meetings, lectures, training programs, and similar activities need not be 
counted as working time only if all of the following criteria are met: 

a. Attendance is outside the employee’s normal working hours; 
b. Attendance is voluntary; 
c. The course, lecture, or meeting is not directly related to the employee’s job; 

and 

d. The employee does not perform any productive work during the meeting, 
lecture, or training program. 

7. Waiting Time 

In determining whether waiting time or periods when an employee is on call is 
compensable working time, the courts have made a distinction between employees who are 
engaged to wait and those waiting to be engaged. 

An employee who is required to wait on the employer’s premises for any work that might 
arise or an employee who waits off premises under circumstances that effectively preclude the 
use of the waiting time for his or her own purposes is engaged to wait, and such time is normally 
compensable.  On the other hand, an employee who comes to work early or an employee who is 
on call during periods when the time can effectively be used for personal purposes is waiting to 
be engaged and such time is not compensable. 

Employees who are required to carry pagers or cellular phones are generally considered 
to be waiting to be engaged and need not be compensated unless they are actually called in to 
work or their time is so restricted that they cannot use it for their own purposes. 

8. Compensatory Time 

Some employers give their employees “comp time” in lieu of paying them for overtime.  
Neither federal nor state law specifically recognizes comp time for non-government workers.  
Before comp time may be used, two requirements must be met.  First, “comp time” must be given 
at the same rate that it is earned.  If comp time is given in lieu of overtime, then the employee 
must receive one-and-one-half hours of comp time for every one-hour of overtime.  Second, the 
comp time must be earned and used in the same pay period.  If an employee does not use the 
comp time within the same pay period that it is earned, the employee must be paid for all overtime.  
Employers must be very cautious in using comp time to avoid incurring overtime liability. 

9. Lunch Breaks and Rest Periods 

Often, an employer arbitrarily deducts time from an employee’s timecard for meal breaks, 
which they assume occur away from the premises.  If employees do not punch a time clock, extra 
caution must be taken to ensure that they are being paid for all hours they are permitted or 
suffered to work. 

If employees do not fill out a time sheet for each day indicating all hours worked, they must 
be questioned to determine how many hours they have actually worked in that day.  If an 
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employee is not allowed to take a meal break or must miss a meal break, the employee must be 
paid for the time during which the meal break should have been taken. 

Additionally, the federal Wage and Hour Division has taken the position that only 
uninterrupted meal breaks or rest periods of at least thirty minutes may be deducted from hours 
of work.  Short ten- to fifteen-minute coffee breaks must be counted as time worked and, therefore, 
the employee must be paid for them. 

10. Calculating Overtime 

Employers often fail to include payments, such as the cost of meals or lodging, 
commissions, shift premiums, and nondiscretionary bonuses (monetary or stock), in calculating 
overtime.  These payments must be allocated over the hours in which they were earned to 
determine the additional overtime due unless the payments would affect the overtime by less than 
50 cents a week in total, in which case they can be disregarded as de minimis.  

11. FLSA Class and Collective Action Lawsuits 

Employers continue to experience significant liability for class and collective action 
lawsuits for alleged FLSA violations.  Employers unaware that their policies and/or practices 
violate the FLSA could find that otherwise small and insignificant potential damage amounts for 
minor wage and hour violations (i.e., time shaving or rounding by time clocks) are now multiplied 
by hundreds or even thousands of employees.  Labor reports over the past few years have 
revealed large increases in the number of FLSA damage awards and settlements, many in the 
multi-million-dollar range. 

Section 16(b) of the FLSA makes it significantly easier for plaintiffs and their attorneys to 
file and receive approval for class certification for collective actions, holding them to a “similarly 
situated” employee standard that is significantly less stringent than the standard applied in 
traditional class action certifications.  Unlike employees in a traditional class action suit, FLSA 
collective action employees need not prove participation numbers, common issues, typical job 
functions, or adequacy of representation.  They only need to show that all class members have 
raised similar legal issues in similar factual settings. 

Employers should consider preventing employees from filing class or collective action 
lawsuits for alleged FLSA violations by taking one of two steps.  Employers may require 
employees to arbitrate disputes on an individual and not class or collective basis as a condition 
of continued employment.  In May 2018, the U.S. Supreme Court held that employers are not 
violating the NLRA if they force workers to forgo the ability to pursue class actions by including 
class waiver provisions in arbitration agreements they must sign as a condition of employment, 
rejecting the NLRB’s position that class waivers violate federal labor law.  The majority decision 
stated that the “law is clear” that Congress in enacting the Federal Arbitration Act instructed 
federal courts to enforce arbitration agreements as written — including terms that call for 
individualized proceedings.  
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CHAPTER 6 
WORKERS’ COMPENSATION 
By Katharine M. Nohr 

 

COMPLIANCE CHECKLIST 

            Hawaiʻi’s workers’ compensation law requires employers to provide workers’ 
compensation coverage to any employee, full-time or part-time, permanent or 
temporary.  Employers can ensure compliance by taking the following steps: 

 Secure benefits for employees by obtaining insurance or becoming self-insured.  
You may contact the Department of Commerce and Consumer Affairs (“DCCA”) for 
a list of workers’ compensation insurance carriers.  Employers must be approved 
to self-insure by showing proof to the Director of Labor and Industrial Relations 
(“DLIR”) of solvency and ability to pay benefits or by depositing securities.  
https://labor.hawaii.gov/dcd/files/2012/11/WC-21-Application-for-Self-
Insurance.pdf  

 Provide notices required by law: post a printed statement concerning benefit rights, 
claims for benefits, and such other matters relating to the administration of the 
workers’ compensation law.  Furnish within three working days of notice of injury 
to each injured employee a copy of the brochure, Hawai‘i Workers’ Compensation 
Law (Highlights).  https://labor.hawaii.gov/dcd/files/2014/04/WC-Highlights.pdf  

 Ensure timely filing of Form WC-1 Employer’s Report of Industrial Injury within 
seven days of notice of injury with the DLIR, Disability Compensation Division 
(“DCD”).  https://labor.hawaii.gov/dcd/files/2012/11/WC-11.pdf  

A. INTRODUCTION 

The purpose of the Hawaiʻi Workers’ Compensation Law, HRS, Chapter 386, is to provide 
an employee who suffers an industrial injury or illness with medical care, wage loss replacement, 
and permanent disability benefits.  It also provides death benefits for dependents.  These workers’ 
compensation benefits are provided without regard to the fault of the employer and prohibit the 
employee from filing a civil action against the employer for work-related injuries or illnesses.  The 
statutory “presumption” places on the employer the burden of producing substantial evidence to 
the contrary to rebut a claim for a covered industrial injury.  See 
labor.hawaii.gov/dcd/home/aboutwc. 

An employer may not discriminate against, suspend, or discharge an employee solely 
because the employee has suffered a compensable industrial injury arising out of and in the 
course of employment.  See HRS § 386-142.  However, a worker’s compensation settlement offer 
may include the claimant’s resignation as one of its terms.  123 Haw. 195. 

https://labor.hawaii.gov/dcd/files/2012/11/WC-21-Application-for-Self-Insurance.pdf
https://labor.hawaii.gov/dcd/files/2012/11/WC-21-Application-for-Self-Insurance.pdf
https://labor.hawaii.gov/dcd/files/2014/04/WC-Highlights.pdf
https://labor.hawaii.gov/dcd/files/2012/11/WC-11.pdf
http://www.hawaii.gov/dcd/home/aboutwc
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B. HOW THE LAW WORKS 

1. Coverage 

All Hawaiʻi employers must provide workers’ compensation coverage for their employees, 
though not for bona fide independent contractors.  State and local governments must also provide 
coverage for their employees.  Employers can purchase insurance from insurance carriers 
authorized to transact workers’ compensation in Hawaiʻi or become self-insured and pay statutory 
benefits directly to the employee.  Self-insured employers must furnish proof of financial solvency 
and ability to pay benefits and must be approved by the Director, Department of Labor and 
Industrial Relations (“Director”).  See HRS § 386-121.  
https://labor.hawaii.gov/dcd/files/2012/11/WC-21-Application-for-Self-Insurance.pdf  

Where an employer expressly contracts with an individual as an independent contractor, 
it will be bound by this election.  If a dispute arises regarding whether an employment relationship 
exists, the individual, not the employer, may choose to either seek relief in tort, or attempt to show 
that the independent contractor agreement was a sham.  If the latter is proven, the individual will 
be entitled to receive workers’ compensation benefits.  See Potter v. Hawaiʻi Newspaper Agency 
(1999).  Except in cases where services are specifically and expressly excluded from 
“employment” under section 386-1, it shall be presumed that coverage applies unless the party 
seeking exclusion is able to establish under both the control test and the relative nature of the 
work test that coverage is not appropriate under this chapter.  See HRS § 386-73.5.  See also 
Ostrihonsky v. Ebel (2021). 

Special rules apply to coverage for borrowed or loaned employees.  A borrowing employer 
is immune from a negligence suit brought by an injured employee when the borrowing employer 
has paid the lending employer, such as a temporary employment agency, a fee for workers’ 
compensation insurance coverage for the employee.  See Frank v. Hawaiʻi Planing Mill 
Foundation (1998). 

2. Compensable Injuries and Diseases 

Generally, an injury is compensable under workers’ compensation if an employee suffers 
a personal injury arising out of employment and in the course of employment or by disease 
proximately caused by, or resulting from, the nature of the employment.  An accident arising out 
of, and in the course of, employment includes the willful act of a third person directed against the 
employee because of the employee’s employment. 

For example, in Davenport v. City and County of Honolulu Fire Dept. (2002), the Hawaiʻi 
Supreme Court held that a city firefighter’s psychological injury from dissatisfaction with the 
promotion process was compensable because it arose in the course of employment.  The 
promotion process was an essential function of the employer and served its important interest.  
Thus, the injury was incidental to employment and, therefore, a compensable injury. 

Specifically, an injury “arises in the course of the employment” when it: (1) takes place 
within the period of employment; (2) at a place where the employee reasonably may be, and 
(3) the employee fulfills his or her duties or is engaged in doing something incidental.  See 
Ostrowski v. Wasa Electrical Services, Inc. (1998); see also Van Ness v. State Department of 
Education (2014).  Van Ness’ exposure to vog in his position as technology coordinator for a high 
school resulted in exacerbation of his preexisting asthma, which was, thus, causally connected to 

https://labor.hawaii.gov/dcd/files/2012/11/WC-21-Application-for-Self-Insurance.pdf
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“incidents or conditions” of his employment and, therefore, compensable under workers’ 
compensation law. 

Injuries sustained outside an employee’s work hours during a personal activity are not 
compensable, but injuries sustained performing an activity incidental to employment are 
compensable.  For example, injury occurring off the employer’s premises during a coffee break 
where the employer retained authority over the employee was compensable.  See Pacheco’s 
Dependents v. Orchids of Hawaiʻi (1972).  In contrast, an injury sustained while returning to the 
employer’s premises after work solely for a personal reason (to retrieve a piece of cake) was not 
compensable.  See Tate v. GTE Hawaiian Telephone Co. (1994). 

Further, an injury is not compensable if sustained by the employee’s: 

● willful intention to injure oneself or another by actively engaging in any unprovoked 
non-work-related physical altercation other than self-defense, or 

● intoxication. 

A claim for mental stress resulting solely from disciplinary action taken in good faith by the 
employer is not allowed.  See HRS § 386-3; Wharton v. Hawaiian Electric Company, Inc. (1995) 
where the employee’s stress from disciplinary action imposed for altering his timecards was not 
compensable.  Note, however, the Labor and Industrial Relations Appeals Board (“LIRAB”) 
recently found a claimant’s stress claim compensable declaring that a notice to improve 
performance that referenced possible sanctions is not itself a disciplinary action so was not 
punishment in the form of reprimand, suspension, or discharge.  See Dean v. Education 
Department Teachers (2019). 

An injury caused by a disease is compensable when: 

1) caused by conditions characteristic to the occupation, 

2) resulted from employee’s actual exposure to such conditions, and 
3) was due to causes in excess of the ordinary hazards of employment in general.  

See Flor v. Holguin, DDS (2000). 

3. Benefits 

Employees who suffer occupational injuries or diseases may be entitled to:   

a. Medical Benefits 

All medical care, services, and supplies as the nature of the injury may require.  The 
employee is entitled to choose the initial attending physician.  In the event the employee elects to 
change attending physicians, the employee shall notify the employer prior to initiating the change.  
Changes in attending physician by the employee subsequent to the first change require prior 
approval by the Director or employer.  See HAR § 12-15-38.  The employer may request the 
employee be seen by a physician for evaluation of medical treatment.  The fees for medical 
services provided to the employee are governed by the medical fee schedule published and 
amended annually by the DCD.  Physicians include doctors of medicine, dentists, chiropractors, 
osteopaths, naturopaths, optometrists, psychologists, and podiatrists.  See HRS § 386-1. 
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Medical benefits are generally not terminated unless ordered by the Director or resolved 
by settlement agreement between the parties.  In Pulawa v. Oahu Construction Co., LTD. (2015), 
the Hawaiʻi Supreme Court examined HRS §§ 386-21(a) and 386-24, and concluded that the 
LIRAB incorrectly applied a “reasonable and necessary” standard in determining whether 
treatment plans should be approved.  The court ruled that HRS §§ 386-21(a) and 386-24 required 
that the applicable standard used when reviewing requests for medical treatment be “reasonably 
needed” which, it noted, was “less restrictive than the ‘reasonable and necessary’ standard used 
by the LIRAB.”  Pulawa, supra, at 225.  The court further ruled that the reasonably needed 
standard must be modified by the phrase “greatest possible medical rehabilitation.”  Pulawa, 
supra at 226.  The court stated that the addition of this phrase, which is found in HRS § 386-24, 
“lends a definition to ‘reasonably needed’ that is significantly broader than ‘reasonable and 
necessary.’”  Id.  As noted by the court, the words “greatest” and “possible” are reflective of the 
“high degree of medical assistance due an injured employee.”  Id; see also Bio v. Research 
Corporation of the University of Hawaiʻi, AB 2013-190 (2016). 

Subsequent to the Pulawa case, most of the LIRAB decisions have found in favor of a 
claimant’s right to continued medical treatment when the issue arises on appeal.  However, there 
have been exceptions.  One such exception can be found in Tampos v. Kaiser Fdn.  Health Plan, 
Inc., AB 2015-033 (2017).  The claimant in Tampos was found to have sustained an electric shock 
from a switch on a coffee pot on January 5, 2008.  Claimant had undergone extensive treatment 
for her alleged injuries as well as diagnostic studies.  A hearing was held to determine whether 
the claimant was entitled to consultations for continuing heart palpitations.  The Director denied 
the treatment plans.  Upon appeal, the LIRAB affirmed the Director’s denial.  The LIRAB found 
that the claimant had failed to meet her burden of showing by a preponderance of the evidence 
that the requested treatment was reasonably needed for the claimant’s greatest possible medical 
rehabilitation.  Specifically, the LIRAB determined that the treating physician failed to provide a 
rationale for the treatment after multiple prior evaluations and tests of the claimant’s cardiac status 
conducted after the work injury all proved negative.  The LIRAB further credited the independent 
medical examiner’s finding that there was no objective evidence in the record or upon examination 
of a cardiac anomaly resulting from the January 5, 2008, work injury.  Claimant was assessed 
attorneys’ fees and costs since it was determined that she had previously argued the same issue 
and, yet, proceeded to file the same claim again without any new evidence as to the reasonable 
necessity of said treatment.  Id. 

In another post Pulawa case, the LIRAB reversed the Director’s approval of further 
medical treatment in the form of physical therapy for injuries sustained in a July 30, 2005, work 
injury.  Correia v. Ross Stores, Inc., AB 2014-411 (2018).  Here again, the LIRAB found that the 
claimant failed to meet the burden of establishing that the requested treatment for physical 
therapy was reasonably needed for her greatest possible medical rehabilitation.  The LIRAB noted 
that the treating physician failed to mention any possible medical benefit flowing from the therapy 
to her work-related injuries.  Id. 

Upon receipt of a treatment plan by an employee’s attending physician, the employer has 
just seven calendar days to approve, deny, or request correction of any deficiencies.  Failure to 
timely respond results in approval of the treatment plan.  See HAR § 12-15-32, et seq.  However, 
a denial which does not fully comply with the requirements does not cure a treatment plan which 
is invalid from the outset.  See Fager v. Archaeological Services Hawaiʻi LLC (2014). 
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b. Temporary Partial or Total Disability Benefits 

If an employee is unable to work because of an industrial injury, the employee may receive 
temporary wage replacement benefits after a three-day waiting period.  The employee may 
receive up to 2/3 of the employee’s average weekly wages up to a specified maximum.  (For 
example, the maximum for 2021 is $911.)  Temporary disability benefits are paid for periods a 
physician certifies the employee as unable to work.  See HRS § 386-31.   

The LIRAB has in the past articulated what it believed was necessary documentation to 
prove or establish entitlement to weekly benefits under HRS § 386-31.  See e.g., Alexis A.L. 
Kassebeer v. Paul J. Samarin, AB 2007-207 (2009), where the LIRAB determined that a 
contemporaneous medical certification from the attending physician certifying claimant’s disability 
and attributing it to the work injury was needed.  In many cases, the LIRAB denied temporary 
disability for want of such contemporaneous certifications.  The LIRAB’s denials on the basis of 
deficient certifications drew criticism from the Hawaiʻi Appellate Courts that the LIRAB had 
perhaps unfairly elevated form over substance.  See Alayon v. Urban Management Corp. (2014) 
(mem.); Panoke v. Reef Development of Hawaiʻi, Inc. (2015). 

Consistent with the rulings in Alayon and Panoke regarding proof of eligibility, the LIRAB 
agreed that temporary disability should not be denied simply because a doctor did not properly 
check a box or fill out a form required by HRS § 386-96 or the medical fee schedule. 

In evaluating evidence of temporary disability, the LIRAB has adopted a holistic approach 
and will review the record as a whole to determine entitlement.  However, the burden to prove 
entitlement remains on the party seeking the benefit.  It is the responsibility of the party that bears 
the burden to review the record and identify for the LIRAB all of the relevant medical evidence 
that supports entitlement to, and the period of, temporary disability.  If there are disability 
certificates, the party should identify the dates of the disability certificates and the periods of 
certified disability.  If the disability certificates were issued following office visits at which the 
claimant’s ability to work was evaluated, the party should identify the chart notes or interim reports 
from those visits.  If temporary disability is based on a chart note, or medical report or opinion, 
the party should identify the chart note, opinion and/or date of the report. 

If the treating physician complies with the statutory and regulatory reporting requirements, 
and submits the requisite monthly reports or interim reports following office visits, and issues 
medical certificates of disability that include, but are not limited to, the dates and cause of 
disability, then these reports may be relied on as evidence to support temporary disability 
eligibility.  If such reports are not done or are not in evidence, then a party could try to establish 
eligibility with other forms of evidence, and depending on the quality of that evidence, the party 
seeking temporary disability risks not meeting its burden. 

However, the employee may not be entitled to temporary disability benefits for any period 
in which he or she was released to return to work either full or modified duty and refused to return 
to work.  See Eguchi-Bryant v. Proservice, et al. (2013).   

c. Permanent Partial or Total Disability Benefits 

After an employee reaches the point of medical stability or maximum medical 
improvement, the employee may be seen by a physician at the employer’s request to be evaluated 
and rated on the extent of permanent impairment.  The evaluation is used to determine the amount 
of permanent disability.  Disagreement concerning maximum medical improvement and 
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permanent disability may exist between the employee’s attending physician and the physician 
requested by the employer.  Such disagreement may be resolved by the parties or the Director.  
Upon appeal, the LIRAB has confirmed its ability to look beyond the physician’s rating and 
consider other factors in the record to determine permanent impairment.  Those factors could 
include the employee’s skills, education, job history, adaptability, age, and environment 
requirements and modifications, as well as the injury’s permanent impact on daily activities at 
home or at work, and the employee’s inability or reduced ability, post-injury, to perform one’s 
usual and customary work.  See Noborikawa v. Host Int’l, Inc. (2020). 

If the employee is unable to do any kind of work, the employee may be eligible for 
permanent total disability (“PTD”) benefits.  See HRS § 386-32.  HRS § 386-1 defines total 
disability to mean disability to such an extent that the disabled employee has no reasonable 
prospect of finding regular employment of any kind in the normal labor market.  See Bimbo v. Pua 
Lani Landscape Design, Inc. (2019). 

In Bimbo, the LIRAB explained that PTD can be determined statutorily under HRS § 386-
31(a)(1-6) or medically based on the facts.  PTD can also be determined based on the odd-lot 
doctrine, which has been recognized and adopted by the Hawai‘i appellate courts.  The odd-lot 
doctrine was summarized by the Hawai‘i Intermediate Court of Appeals in Tsuchiyama v. Kahului 
Trucking and Storage, Inc. (1982) as follows: 

…where an employee receives a work-related permanent partial disability, which 
combined with other factors such as age, education, experience, etc., renders him, 
in fact, unable to obtain employment, he is entitled to be treated as being 
permanently totally disabled.  It seems to be accepted that the employee has the 
burden of establishing that he falls within the odd-lot category. 

In Tsuchiyama, the Court affirmed the LIRAB’s determination that the 65-year-old high 
school educated mechanic (claimant) who had 40-years’ experience and 16%–25% permanent 
disability was PTD based on the odd-lot doctrine.  In Yarnell v. City Roofing, Inc. (1991), the 
Hawai‘i Supreme Court set forth the parties’ burden of proof under the odd-lot doctrine as follows: 

If the evidence of degree of obvious physical impairment, coupled with other facts 
such as claimant’s medical capacity, education, training, or age places claimant 
prima facie in the odd-lot category, the burden should be on the employer to show 
that some kind of suitable work is regularly and continuously available to the 
claimant. 

In Bimbo, the LIRAB followed the three-step analysis established in Delia B. Ildefonso v. 
Monsanto Company (2014) as follows: 1) the claimant has the burden of proving that he/she 
suffered work-related PPD; 2) the claimant has the burden of establishing, prima facie, that he/she 
falls in the odd-lot doctrine category of an undesirable candidate for regular, suitable employment, 
based upon factors such as age, education, training, mental capacity, and experience, and 3) the 
employer has the burden of proving that regular suitable employment exists for a person in the 
claimant’s position. See Ramos v. Hilton Worldwide, Inc. (2021). 

d. Disfigurement 

If an industrial injury results in permanent disfigurement, the employee may be entitled to 
additional compensation.  Disfigurement includes scars, deformity, and discoloration.  Laceration 
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scars and surgical scars are reviewed six months from the date of occurrence.  Burn scars are 
evaluated after one year.  See HRS § 386-32(a). 

e. Death  

Where an industrial injury results in death, the surviving spouse and dependent minor 
children (including full-time students up to 21 years of age) are entitled to weekly benefits as 
provided in the workers’ compensation law.  Funeral expenses up to 10 times the maximum 
weekly benefit rate and burial expenses up to five times the maximum weekly benefit rate.  See 
HRS §§ 386-41 – 386-43. 

f. Vocational Rehabilitation 

When an industrial injury has or may have caused permanent disability and prevents the 
employee from returning to the employee’s usual job, the employee may self-refer to vocational 
rehabilitation to assist the employee in returning to suitable work.  See HRS § 386-25.  The 
employee’s vocational rehabilitation counselor is required to submit notification of selection to the 
employer within seven calendar days.  The employer may object to eligibility for vocational 
rehabilitation within ten calendar days of postmark date.  See HAR § 12-14-23.   

If vocational rehabilitation proceeds, the employee will enter a vocational exploration 
phase, which is generally followed by a direct placement phase.  If direct placement is not feasible, 
the vocational rehabilitation counselor may file a vocational rehabilitation plan requesting approval 
of additional training or education.  The employer has just ten calendar days to object to a 
vocational rehabilitation plan.  See HAR § 12-14-10.  An employee may be entitled to vocational 
rehabilitation temporary disability benefits during the period of time he or she is receiving 
vocational rehabilitation services. 

Determinations concerning vocational rehabilitation are first considered by the DCD 
rehabilitation unit.  If the employer or the employee disagrees with any determination made by 
the rehabilitation unit, a request for reconsideration must be filed within ten calendar days from 
the date of the determination.  If the employer or the employee disagrees with the rehabilitation 
unit’s reconsideration determination, a request for hearing before a hearing officer must be filed 
within ten calendar days from the date of the reconsideration determination.   

Any party who disagrees with or is aggrieved by a decision of the Director may request in 
writing to the Director for a reconsideration of the decision within twenty days from the date of the 
decision.  The Director’s decision shall be final unless the appellant appeals to the LIRAB within 
twenty days from the date of the Director’s decision.  If still dissatisfied, the appellant may further 
appeal the board’s decision to the state supreme court within thirty days from the date of the 
board’s written decision.  See HAR § 12-14-49. 

g. Exacerbation of Pre-existing Medical Condition, Subsequent Intervening 
Injury, and Third Person Liability 

Where an employee has a pre-existing medical condition, the employer may be liable for 
a temporary exacerbation or permanent aggravation of a pre-existing medical condition.  If the 
industrial injury is limited to a temporary exacerbation only, the employee would generally not be 
entitled to permanent disability or vocational rehabilitation benefits.  If the industrial injury is a 
permanent aggravation, the employer’s liability for permanent disability may be limited to the first 
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104 weeks of compensation with payment thereafter by the State of Hawaiʻi, Special 
Compensation Fund if specific conditions are met.  See HRS § 386-33. 

Where an employee sustains a subsequent intervening injury, the employer’s liability for 
the industrial injury may end.  See Diaz v. Oahu Sugar (1994) when a subsequent intervening 
injury, which is not the direct and natural result of a compensable primary injury, worsens the 
original condition, the employer’s liability for the original injury is terminated. 

Where a third person is liable for a compensable industrial injury, the employee and/or the 
employer may claim compensation and recover damages from such third person.  See HRS § 
386-8.5. 

4. Claims, Hearings, Awards, and Appeals 

a. Procedure 

(1) Claim and Hearing 

A notice of hearing will be issued in all cases in which the employer denies compensability.  
Additionally, either the employer or the employee may file a request for hearing where there is 
disagreement concerning benefits.  The notice of hearing will identify the issues to be heard.  Any 
issue not properly noticed for hearing will not be heard without the consent of the parties.  
Generally, hearings are scheduled before a hearing officer in the city or county where the injury 
occurred.  However, sometimes the hearing officer will appear from another location via video 
teleconference.  [During the COVID-19 pandemic, DCD hearings have been held telephonically.]  

Alternatively, the employer and employee may resolve the claim by a written settlement 
agreement.  There are generally three types of agreements contemplated: (1) “indemnity wash” 
settlement agreement in which the employee remains entitled to future medical care, services, 
and supplies; (2) “complete wash” settlement agreement in which all issues including future 
medical care, services, and supplies are resolved, and (3) “general release” agreement which is 
recommended in cases also involving employment law issues and/or resignation from 
employment.   

The Department of Labor and Industrial Relations and LIRAB will not approve “complete 
wash” settlement agreements which include any employment provisions such as resignation.  For 
this reason, a “complete wash” is usually always accompanied by a “general release” as the 
“general release” does not require review and approval by the Department of Labor and Industrial 
Relations or LIRAB. 

(2) Decision 

Within sixty days after a hearing, the Director will issue a decision including findings of 
fact, conclusions of law, and decision and order.  The employer and the employee generally bear 
their own attorney’s fees and costs at this level unless the claim is brought, prosecuted, or 
defended without reasonable grounds.  See HRS § 386-93. 

(3) Review of an Award 

Within twenty days after the mailing of the Director’s decision, a party may appeal the 
decision to the LIRAB for a de novo review of the decision.  The time to file an appeal was not 
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extended due to the COVID-19 pandemic emergency.  See Yadao-Butac v. State of Hawaiʻi, 
Housing and Community Development (2021).  Either party may appeal a final decision by the 
LIRAB to the Intermediate Court of Appeals within thirty days.  See Evans v. STR Painting Inc. 
and Fireman’s Fund Insurance (2013).  Unlike court rules, the administrative rules governing 
procedures for LIRAB matters do not add two additional days for service by mail.  On appeal, the 
prevailing party may recover attorney’s fees and costs from the non-prevailing party.  [During the 
COVID-19 pandemic, all LIRAB hearings have been held by videoconference or telephonically.] 

b. Statutory Presumptions 

Unless rebutted by substantial contrary evidence, it is presumed under Hawaiʻi law that: 

1) The employee’s claim is for a covered industrial injury; 
2) Sufficient notice of the injury was given to the employer; 

3) The injury was not caused by the intoxication of the injured employee; and 
4) The injury was not caused by the willful intention of the injured employee to injure 

her or himself. 

To overcome or rebut the presumptions, the employer must submit substantial evidence.  
Thus, the employer has both the burden of going forward with the evidence and the burden of 
persuasion that the claim is not for a work-related injury.  The “substantial evidence” means a 
high quantum of relevant and credible evidence of a quality and quantity sufficient to justify a 
conclusion by a reasonable person that an injury is not work connected.   

In Jenks v. Pacific Ohana Hostel, AB 2016-086 (2016), the LIRAB stated “when 
determining whether a workers’ compensation claim is work-related, it is well established in 
Hawaiʻi that ‘it shall be presumed, in the absence of substantial evidence to the contrary . . . [t]hat 
the claim is for a covered work injury[.]’”  See also, Panoke v. Reef Development of Hawaiʻi, Inc. 
(2015). 

In the past, the LIRAB required workers’ compensation claimants to first produce evidence 
of the existence of a diagnosable condition before invoking the presumption.  However, the 
Hawaiʻi Supreme Court instructed that the statutory presumption of compensability does not 
require some preliminary showing before it is triggered.  Van Ness v. State of Hawaiʻi, Department 
of Education (2014).  The statute dictates that coverage is presumed at the outset, subject to 
rebuttal by substantial evidence to the contrary.  Id. (citing Chung v. Animal Clinic, Inc. (1981)). 

To rebut the presumption of compensability, employers have the initial burden of going 
forward with the evidence, which is the burden of production, as well as the burden of persuasion.  
Panoke at 461.  The burden of production means that the employer bears the burden of 
introducing substantial evidence, which, if true, could rebut the presumption that an injury is work-
related.  Id.  If the employer meets the burden of production, the burden of persuasion requires 
the trier of fact to weigh the evidence elicited by the employer against the evidence elicited by the 
claimant.  Id. (citing Igawa v. Koa House Rest.  (2001)). 

Substantial evidence means a “high quantum of evidence” that must be relevant and 
credible and of a quality and quantity sufficient to justify a conclusion by a reasonable person that 
an injury is not work connected.  Panoke at 462 (citations omitted). 
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Per Jenks, once a case is submitted to the LIRAB for decision on the issue of 
compensability, the LIRAB is required to apply the presumption to claimant’s claim without 
requiring any preliminary showing of an accident or treatment of an injury.  Once the presumption 
is triggered, it is up to the employer to introduce or present substantial evidence to rebut the 
presumption of a covered work injury. 

Employer’s argument that claimant failed to submit evidence, such as police reports or 
medical opinions, to establish a diagnosable condition that was causally related to work, 
improperly suggested that claimant bears the initial burden of production. 

On the record, the LIRAB found that the employer in Jenks did not meet its initial burden 
of production.  Employer’s contentions that it was unable to obtain a signed medical release from 
claimant, that the record contains no medical records of claimant’s injuries, and that it did not 
receive responses to its discovery requests did not constitute substantial evidence or a high 
quantum of relevant and credible evidence sufficient to rebut the presumption of a covered work 
injury.  Having determined that the employer did not meet its initial burden of production, the 
LIRAB did not reach the burden of persuasion analysis.  Accordingly, applying the statutory 
presumption that the claimant’s claim is for a covered work injury, and having found that the 
employer did not meet its initial burden of production, the LIRAB concluded that the claimant 
sustained a personal injury arising out of and in the course of employment. 

c. Claims Deadline 

Claims for compensation must be filed in writing within two years after the effects of the 
injury become manifest and within five years from the date of the accident.  See Laney v. 
Transportation Department (2019) (extensive discussion of the term “manifest” in the concurring 
opinion); see also, Alkire-Clemen v. Castle Medical Center and Crawford and Company (2013).  
Alkire-Clemen’s physician documented manifestation of 02/1999 work injury on 09/01/1999.  
Alkire-Clemen’s filing of claim on 08/2002, more than two years after the effects of the injury 
became manifest, was time barred.  

Claims for occupational diseases must be filed within two years after knowledge that the 
injury claimed was caused by the employment.  The two-year statute of limitations does not begin 
to run until the employee, as a reasonable person, should recognize the nature, seriousness, and 
probable compensable character of his or her injury or disease. 

5. Suspension and Discharge of Employee with Industrial Injury 

The Hawaiʻi Employment Practices Law prohibits an employer from suspending, 
discharging or otherwise discriminating against an employee solely because the employee 
suffered an industrial injury.  However, the law allows an employer to suspend or discharge an 
employee who has suffered a compensable industrial injury when the employee will no longer be 
capable of performing the employee’s work as a result of the work injury and that the employer 
has no other available work which the employee is capable of performing.  Thus, an employer 
may discharge an employee with a compensable industrial injury if a physician determines the 
employee cannot perform the job.  The employer is obligated, however, to offer the employee first 
preference of reemployment in any position which the employee is capable of performing and 
which subsequently becomes available.  This duty of the employer expires upon the employee’s 
subsequent employment.  The Hawaiʻi Supreme Court recently determined that “in order for 
business necessity to constitute a valid defense to a claim of work injury discrimination,” an 
employer must show that the injured employee’s absence “caused a business impairment that 
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could not be reasonably alleviated by means that would not result in discrimination.”  See In the 
Matter of BCI Coca-Cola Bottling Company of Los Angeles, Inc. v. Scott Murakami and Tammy 
L. Josue (2019).  The Court held that the employer had failed to carry its burden to prove that 
“there was no feasible alternative to hiring a permanent replacement for an injured employee.” 

These provisions do not apply to any employer who employs less than three employees 
at the time of the industrial injury.  See HRS § 378-32.  Employers should proceed with discharge 
with great caution and after speaking with a Torkildson Katz attorney for guidance regarding 
disability discrimination. 

The employer’s ability to discharge an employee who cannot perform his or her job due to 
an industrial injury may be further limited by additional obligations imposed by state disability law, 
the ADA and/or the federal Family and Medical Leave Act (“FMLA”).  For example, an employee’s 
allegations that he suffered a work-related injury which developed into a disability did not 
sufficiently plead a disability and therefore failed to state disparate treatment or failure to 
accommodate claims under the ADA.  However, the employee’s allegation that his supervisor 
wrote him up for having complained about the company’s refusal to accommodate his disability 
sufficiently stated an ADA retaliation claim.  See Lambdin v. Marriott (2015). 

6. Exclusive Remedy 

In 2008, the Hawaiʻi Supreme Court reaffirmed that recovery under Hawaiʻi’s workers’ 
compensation law is an employee’s exclusive remedy for work-related injuries or diseases.  This 
means an employee generally cannot sue his or her employer or a coworker for damages resulting 
from occupational injuries caused by the employer’s or coworker’s negligence.  However, an 
employee may sue for injuries caused by willful and wanton misconduct. 

The employer in turn cannot avoid a workers’ compensation claim by showing that the 
employee’s negligence caused the injury or disease.  Three important exceptions to this principle 
are: 

(1) victims of sexual harassment or sexual assault and infliction of emotional distress 
or invasion of privacy related thereto, may seek tort damages in addition to 
workers’ compensation benefits; 

(2) discrimination claims with the Hawaiʻi Civil Rights Commission; and 
(3) civil actions against coworkers for “willful and wanton misconduct” including 

conduct that is either: 

(a) motivated by an actual intent to cause injury; or 
(b) committed in circumstances indicating that the injuring employee: 

(i) has knowledge of the peril to be apprehended; 
(ii) has knowledge that the injury is a probable, as opposed to a 

possible, result of the danger; and 
(iii) consciously fails to avoid the peril. 
Claims based on willful and wanton misconduct must be proven by clear 
and convincing evidence. 
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(4) the torts of defamation and false light have recently been determined to be beyond 
the ambit of the Workers’ Compensation Law exclusivity provision by the Hawaiʻi 
Supreme Court in Nakamoto v. Kawauchi (2018). 

7. Administration of the Law 

Chapter 386 is administered by the Disability Compensation Division (“DCD”), 
830 Punchbowl Street, Room 209, Honolulu, Hawaiʻi 96813, (808) 586-9161.  The DLIR 
maintains a website at labor.hawaii.gov/dcd/. 

The industrial injury discrimination provision of the Hawaiʻi Employment Practices Act is 
administered by the Department of Labor and Industrial Relations, Enforcement Division. 

C. ACTION REQUIRED BY EMPLOYERS 

1. First Report of Injury 

Within seven working days after an employer has knowledge of an injury causing absence 
from work for one day or more or requiring medical treatment beyond ordinary first aid, the 
employer must report the injury to the DCD on a form WC-1 Employer’s Report of Industrial Injury.  
See HRS § 386-95.  A copy must be furnished to the employee.  When the employer denies 
liability, the employer shall submit a written report to the Director and the employee within thirty 
calendar days supporting the denial.  See HAR § 12-10-73.  If additional time is needed, an 
employer may request an extension of time to submit the written report. 

2. Other Reports and Records 

Other reports and records must be submitted to the DCD.  These reports are generally 
submitted by the employer’s insurance carrier after a WC-1 has been filed.  Self-insured 
employers must file the reports themselves.  Information concerning the filing of these reports 
may be obtained from insurance carriers, employer associations, or legal counsel.  The DCD also 
will provide information on required reports. 

3. Posting Workers’ Compensation Notice 

All employers shall post and maintain in places readily accessible to employees a printed 
statement concerning benefit rights, claims for benefits, and such other matters relating to the 
administration of the workers’ compensation law.  Employers shall furnish within three working 
days of notice of injury to each injured employee a copy of the brochure, Hawaiʻi Workers’ 
Compensation (Highlights). 

D. TIPS FOR EMPLOYERS 

1. Establish policies and procedures regarding safe work practices and mandatory 
reporting of any injuries incurred at the workplace. 

2. Timely conduct investigation of any injuries and prepare employer’s and/or 
supervisor’s report of industrial injury including obtaining signed witness statements and 
photographs as appropriate.  Always consider whether any third-party liability can be asserted to 
recover damages. 
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3. Timely file the WC-1, Employer’s Report of Industrial Injury. 

4. Review and monitor claims carefully.  Keep in touch with the injured employee, the 
physician, and the insurance carrier to facilitate an early return to work.  Develop a plan for each 
claim. 

5. Where legally appropriate, consider temporary modified job duties to facilitate an 
injured worker’s return to work.  By doing so, prolonged absences from work may be eliminated.  
Note:  Creation of modified-duty positions may have ADA implications.  See Chapter 15, Disability 
Discrimination, and a Torkildson Katz attorney for guidance. 

6. Establish a working relationship with local physicians who understand the nature 
of job duties the employee must perform. 

7. Before suspending or discharging an employee who suffers a compensable 
industrial injury, first confirm that the employee is unable to perform the job and that there are no 
other jobs available which the employee is capable of performing.  Likewise, determine whether 
or not the disabled employee is able to perform the essential job functions, with or without 
reasonable accommodation.  Employers must be cautious not to violate disability law for fear a 
work-injured employee may suffer a re-injury.  An employer and its medical consultant must 
independently consider the seriousness of the injury, the likelihood and temporal proximity of any 
future foreseeable injury, and the employee’s work and medical history. 

8. If the Company is subject to the FMLA, determine whether the employee’s 
absence is due to a serious health condition that renders the employee unable to perform the 
essential functions of his or her job.  If so, notify the employee immediately that his or her absence 
is being credited to FMLA leave, and any other requirement. 

9. If entering into a settlement agreement, understand the type of settlement 
contemplated, the terms of settlement, and consider obtaining a signed “general release.” 

10. Continued efforts to reform workers’ compensation law surface annually and focus 
on, among other things, the process of obtaining independent medical examinations.  Employers 
must remain engaged in these developments to ensure resulting legislation is fair and balanced. 
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CHAPTER 7 
UNEMPLOYMENT INSURANCE 

 

COMPLIANCE CHECKLIST 

 Hawaiʻi employers comply with the unemployment insurance law by taking the 
following steps: 

 Determine whether unemployment insurance law covers them. 
 Register with the state when they begin business. 
 Submit quarterly reports and payments, if covered. 
 Ensure that reports contain all covered workers, wages, and contributions. 
 Verify that computation of their contribution rate is correct. 
 Respond to requests for separation information. 
 Verify accuracy of benefit charges. 
 File appeals of benefit determinations, if in question 
 Present positions in appeals hearings, and stay aware of possible collateral 

proceedings. 
 Keep all required records. 

A. HOW THE LAW WORKS 

1. Coverage 

The law covers employers who hire one or more individuals and/or who do business in 
Hawaiʻi, unless excluded.  For a list of excluded employers, see The Handbook for Employers on 
Unemployment Insurance published by the Department of Labor and Industrial Relations (“DLIR”), 
available at http://labor.hawaii.gov/ui/test-handbook-for-employers.  

a. Self-Financing By Non-Profit Employers 

Tax exempt non-profit organizations (religious, charitable, educational) and Indian tribes 
should consider asking for an exemption from paying contributions by applying for self-financing 
status.  Self-financing employers must pay a security deposit equal to .2 percent of the total wages 
of the preceding calendar year.  The decision to self-finance may benefit a particular organization, 
unless it does not want to accept the risk of paying more benefits to separated workers than the 
contributions it would pay if it were not exempt. 

b. Independent Contractors 

Unemployment insurance law typically does not cover independent contractors and does 
not consider the services that they provide employment.  An individual must meet all three parts 
of the following “ABC test” to be an “independent contractor”:  (A) the individual must be free from 
control or direction; (B) the individual must perform service outside the usual course or place of 
business, and (C) the individual must customarily engage in an independent occupation, trade, 

http://labor.hawaii.gov/ui/test-handbook-for-employers
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profession, or business of the same nature as that involved in the contract of service.  If an 
employer misclassifies an individual who does not meet all three parts of the test, then it will be 
exposed to payment of delinquent contributions, penalties, and interest. 

2. Registration 

Individuals or organizations must register their company online at the DLIR’s Employer 
Web Application (https://huiclaims.hawaii.gov/) within twenty days after they hire their first 
employee.   A step-by-step guide to creating an online profile may be found at https://labor.hawaii. 
gov/ui/files/2019/02/REVISED-ISP-.pdf.  The DLIR will determine when the employer’s liability 
begins, issue an identification number, and provide an “Unemployment Insurance for Workers” 
poster that the employer must post at each worksite. 

3. Reports 

The DLIR provides employers a Quarterly Wage, Contribution, and Employment Training 
Assessment Report form (UC-B6).  Employers are required to complete and submit the report on 
or before the last day of the month following the close of the calendar quarter, along with the 
required payments.  For details on completing the form, computing the contributions and 
assessment dues, submitting the report, and payments and penalties for not timely completing 
those tasks, see The Handbook for Employers on Unemployment Insurance published by the 
DLIR, available at http://labor.hawaii.gov/ui/test-handbook-for-employers.  If an employer 
disagrees with an assessment or penalty imposed by the DLIR, then the employer must file an 
appeal within twenty days after the DLIR mails the notice of assessment or penalty. 

a. Computing Contributions Due 

The employer computes the contributions due by multiplying the contribution rate from the 
applicable schedule by the relevant taxable wage base.  The contribution rate taken from the 
applicable schedule is based on (1) the employer’s “experience rating” (i.e., claims charged 
against its account) or the employer’s “reserve ratio,” which is determined by dividing the 
employer’s most recent reserve balance by the employer’s most recent average annual payroll; 
and (2) the state unemployment fund solvency rate, which is determined annually based on the 
relationship between the most recent current reserve fund and the most recent adequate reserve 
fund.  Initially, every new employer is assigned a rate between 3 percent and 5.8 percent, 
depending on the state reserve ratio which may be adjusted up or down depending on the 
solvency of the state unemployment insurance fund.  Once an employer has been an employing 
unit in the state for one year, the employer is subject to being experience rated.  The applicable 
taxable wage base is determined each year.  For information on the applicable contribution rate 
schedule and taxable wage base, see https://labor.hawaii.gov/ui/news/tax-rate-schedule-and-
weekly-benefit-amount/.  

b. Transferring Employer’s Experience Record 

When an employer acquires substantially all of a trade, organization, or business, the 
employer may apply for transfer of the predecessor’s experience record if it meets certain 
conditions.  The predecessor and successor must sign and file the waiver form (UC-86), available 
at the DLIR’s Employer Web Application, under “Forms.”  The successor must continue to employ 
all or nearly all of the predecessor’s employees.  The predecessor employer must pay all 
outstanding contributions and submit all required information and reports.  For more details on 

https://huiclaims.hawaii.gov/
https://labor.hawaii.gov/ui/files/2019/02/REVISED-ISP-.pdf
https://labor.hawaii.gov/ui/files/2019/02/REVISED-ISP-.pdf
http://labor.hawaii.gov/ui/test-handbook-for-employers
https://labor.hawaii.gov/ui/news/tax-rate-schedule-and-weekly-benefit-amount/
https://labor.hawaii.gov/ui/news/tax-rate-schedule-and-weekly-benefit-amount/
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applying for a transfer, see The Handbook for Employers on Unemployment Insurance published 
by the DLIR, available at http://labor.hawaii.gov/ui/test-handbook-for-employers. 

4. Requests for Separation Information 

The DLIR will send the employer a Request for Separation Information form (UC-BP-35) 
or contact the employer by telephone for information requested by the form when a former 
employee applies for unemployment benefits.  The employer has five calendar days from the time 
that the DLIR mails the form to complete and return it.  The DLIR will decide whether the former 
employee is eligible and qualified for benefits based on other information if the employer does not 
timely submit the completed form, and may penalize the employer $10.00.  The employer should 
accurately describe the legitimate reason for termination or voluntary nature of resignation in any 
communications that the employer has with the DLIR and be aware that the former employee may 
use what the employer says on appeal and in collateral agency or court proceedings. 

5. Benefit Charges 

The DLIR will determine what unemployment benefits it will charge to the employer’s 
account, by comparing the wages the employer paid to the former employee to the total wages 
that certain other employers paid to the employee during the base period.  The base period is the 
first four of the last five completed calendar quarters at the time the employee applies for benefits.  
For the kinds of employers that the DLIR does not include in the base period comparison, see 
The Handbook for Employers on Unemployment Insurance published by DLIR, available at 
http://labor.hawaii.gov/ui/test-handbook-for-employers.  The DLIR will send the employer an 
Employer’s Notice of Unemployment Insurance Benefits, showing the former employee’s weekly 
benefit amount, the percentage of that benefit amount charged to the employer’s reserve account, 
and the reason for the charge.  If the employer does not agree with the determination, the 
employer may appeal the benefits charged to the Employment Security Appeals Referees’ Office 
(“ESARO”) within ten calendar days after the notice was mailed. 

a. Retirement Payments 

The DLIR will deduct a pro rata amount of any pensions, retirement pay, or annuity 
contributed to any base period by an employer from the former employee’s unemployment 
benefits, if the former employee’s base period employment affected the former employee’s 
eligibility for the pension or increased the amount of the pension, provided the employer 
contributed 100 percent to the plan. 

b. Partial Unemployment 

An employee who accepts all work the employer offers and who earns less than the 
employee’s weekly benefit amount may claim partial unemployment benefits equal to the 
difference between the employee’s weekly benefit amount and the employee’s earnings over 
$150.00 per week.  The employer must submit form UC-348, “Verification of Partial 
Unemployment Status,” within five working days.  The employer should also complete and submit 
a Weekly Report of Low Earnings stating the employee’s earnings, whether the employee’s 
workweek was reduced and why, and whether the employee accepted all work offered to avoid 
the DLIR from improperly paying partial unemployment benefits and improperly charging the 
employer for them. 

http://labor.hawaii.gov/ui/test-handbook-for-employers
http://labor.hawaii.gov/ui
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6. Disqualification from Benefits 

The DLIR will disqualify a former employee from receiving unemployment benefits for an 
indefinite period that ends when the former employee is paid five times the former employee’s 
benefit in covered employment if the former employee (1) quit without good cause, (2) was 
discharged for misconduct connected with work, or (3) failed to apply for or to accept suitable 
work.  The DLIR will also disqualify the former employee if the employee (4) receives other 
unemployment benefits, (5) is involved in a work stoppage due to a labor dispute, or (6) files a 
fraudulent claim (in which case the former employee will be disqualified for twenty-four months).  
For definitions of these terms, see pages 20 to 23 of the applicable regulations, available at 
http://labor.hawaii.gov/ui/files/2013/01/AdminRuleCh5-Title12.pdf.  The DLIR will not charge 
benefits paid to a former employee against the account of any of the base period employers if 
conditions (1) or (2) above apply, or if the former employee quit for good cause not attributable to 
the employer.  The DLIR may also disqualify an employee for one to four weeks following the 
week in which the employer suspends the employee for misconduct connected with work.  

7. Benefit Appeals 

The DLIR will notify the employer and former employee of the decision whether or not the 
employee is disqualified from benefits.  The employer or former employee may appeal the 
decision by submitting a letter to that effect to the DLIR and ESARO within ten days after the DLIR 
mails the decision.  The employer may also file or view appeals through the Employer Web 
Application, at https://huiclaims.hawaii.gov/. 

Either side may inspect and obtain copies of everything that the other side submits to the 
DLIR in the ESARO office.  A referee from ESARO will consider issuing subpoenas at either 
party’s request.  The referee will schedule and hold a hearing on the appeal, extend the time for 
filing the appeal from ten to thirty days if there is good cause, and give each side the opportunity 
to present evidence and argue the merits if the appeal is timely.  Either side may have counsel 
represent it, if it wishes.  The referee will issue a written decision setting out whether or not the 
employee is disqualified from receiving benefits.  The disappointed party may request 
reconsideration and/or appeal the referee’s decision to the courts. 

The employer should prepare for and conduct the hearing aware that either side may be 
able to use what the other party offers before or during the hearing, and what the referee decides, 
in collateral agency or court proceedings regarding discrimination, retaliation, whistleblower, or 
other claims.  Both the employer and claimant are entitled to be represented by counsel if they so 
desire.  It is important to comply with the ESARO’s hearing instructions, which will be provided in 
the notice of hearing.  For example, both parties must provide the exhibits that they will use 
at the hearing to each other beforehand, or risk those exhibits being excluded from the hearing.  
The transcript of the hearing testimony will be available if one side appeals the referee’s decision.  
The referee’s decision may even be binding in other proceedings, if the issues disputed in the 
other proceedings were properly before the referee and the parties had an adequate opportunity 
to litigate them.  Carroll v. Maui Cty.  (1994); see Kawamoto v. Associated Indem.  Corp. (2013). 

8. Recordkeeping 

Employers are required to keep accurate work records for five years.  For a list of all 
records which must be retained, see the Handbook for Employers on Unemployment Insurance 
published by DLIR, available at http://labor.hawaii.gov/ui/test-handbook-for-employers. 

http://labor.hawaii.gov/ui/files/2013/01/AdminRuleCh5-Title12.pdf
https://huiclaims.hawaii.gov/
http://labor.hawaii.gov/ui
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CHAPTER 8 
TEMPORARY DISABILITY INSURANCE (“TDI”) 

 

COMPLIANCE CHECKLIST 

 Hawaiʻi’s Temporary Disability Insurance (“TDI”) law requires employers to provide 
partial paid leave to eligible employees who are unable to work because of non-work-
related injury or illness, including pregnancy.  Employers can ensure compliance with TDI 
by taking the following steps: 

 Secure benefits for employees by obtaining insurance, becoming self-insured, or 
including a sick leave plan in a collective bargaining agreement. 

 Provide notices required by law: to employees about disability benefits and benefits 
denial decisions, to the DLIR about insurance coverage, and to the DLIR about 
annual report requirements. 

 Ensure timely filing of Form TDI-45 by employee and Part B by the employer. 
 Ensure the employee is eligible for benefits by obtaining medical certification that 

employee is completely unable to work because of a disability and verifying that 
employee meets “current employment” status and vesting requirements, and that 
employee is not disqualified from benefits. 

 Terminating an employee for filing for TDI benefits may provide a basis for a 
wrongful termination claim.  However, lack of knowledge that the employee filed for 
TDI by the decision makers should overcome any temporal proximity inference 
provided the employer has a legitimate business reason for the adverse action.  
Hatico v. Panasonic Avionics Corp (2021). 

A. BACKGROUND 

Hawaiʻi’s TDI law, HRS § 392-1 et seq., provides partial income to eligible employees who 
are unable to work as a result of non-occupational sickness or accident such as extended 
disability associated with an accident, sickness, pregnancy, or termination of pregnancy.  In effect, 
the law establishes a mandatory sick leave program that lessens the economic consequences of 
the inability to work due to non-work-related illnesses or injuries. 

B. HOW THE LAW WORKS 

1. Employee Benefits and Claims 

a. Statutory Benefits Under Hawaiʻi’s TDI Law 

(1) TDI Duration.  TDI provides for weekly payments up to a maximum 
of twenty-six weeks for any period of disability or during any benefit year.  A benefit year is defined 
as “the one-year period beginning with the first day of the first week of disability with respect to 
which the individual first files a valid claim for temporary disability benefits.” 

(2) TDI Compensation Amount.  For disabled employees with average 
weekly wages that are less than $26.00, the weekly benefit amount is equal to the average weekly 
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wage but not more than $14.00.  If an employee’s average weekly wage is $26.00 or more, the 
weekly benefit amount is fifty-eight percent of the employee’s average weekly wages up to a 
weekly maximum not greater than 1.21 times the state’s average annual wage. 

(3) Waiting Periods.  An employee is eligible to receive TDI benefits 
only after the first seven consecutive days of any period of disability.  Generally, each period of 
disability requires a waiting period, unless employees suffer consecutive periods of disability that 
(a) are due to the same or related cause, and (b) occur within two weeks of each other.  If the 
latter situation occurs, the consecutive periods of disability are considered as a single period of 
disability. 

(4) Care by Physician or Equivalent.  To receive TDI benefits, an 
employee must be disabled from working at all and be under the care of a person duly licensed 
to practice medicine, surgery, dentistry, chiropractic, osteopathy, or naturopathy, who provides a 
certification regarding the nature and probable duration of the employee’s disability.  Effective 
July 10, 2018, Act 162 added advanced practice registered nurses (“APRNs”) to the list of 
healthcare professionals who can certify an employee’s disability for TDI benefits. 

b. Provision for Payment of Benefits 

Employers must secure temporary disability benefits for their employees in one of the 
following ways: 

(1) Insurance.  Obtaining insurance to provide for employee TDI 
expenses.  The insurance contract must be approved by the Insurance Commissioner.  The 
employer must file with the DLIR’s Disability Compensation Division (“DCD”) a notice of insurance 
within thirty days after purchase of insurance; or 

(2) Self-insurance.  Obtaining approval for a self-insured plan by 
submitting Form TDI-15 to the DLIR.  To be approved, the plan must provide either statutory 
benefits or benefits as favorable as statutory benefits.  Under this scheme, employers are called 
“self-insured.”  They pay benefits directly to their workers.  To self-insure, employers must post 
surety bonds or deposit securities with the state Director of Finance or furnish the latest audited 
financial statements to the DCD for review.  An applicant for self-insured status must execute an 
agreement with the DLIR to pay benefits and permit the sale of its security if it fails to do so; or 

(3) Collective Bargaining.  Employers can also agree to be bound by a 
collective bargaining agreement that includes a sick leave plan providing for benefits which are at 
least equivalent to statutorily mandated TDI benefits. 

c. Claims Procedure 

A claimant must file with his or her employer a claim for disability benefits on Form TDI-
45; approved by the DCD.  Proof of disability must be submitted to the employer within ninety days 
after the beginning of the period of disability and thereafter, as the employer may require, but not 
more than once a week for the duration of the leave.  The claimant must take the Form TDI-45 to 
the treating physician to have the disability certified.  If the claim is filed after ninety days, a portion 
of the benefits (absent good cause) will be lost and if the claim is filed more than twenty-six weeks 
after the disability, all benefits (absent good cause) will be lost (infra D. 6. d.). 
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The employer must complete Part B of Form TDI-45 and take appropriate action by either 
(1) paying benefits, or (2) referring the matter to an insurance carrier for payment.  Benefits must 
be paid within ten days from the date that proof of the claim was received.  All further benefits 
must be paid every two weeks.  In certain instances, the DLIR may determine that benefits may 
be paid monthly or semi-monthly if wages were so paid.  If an employer or insurer fails to make 
the first payment of benefits within ten days after the filing of required proof of claim, the Director 
of the DLIR (“Director”) shall, unless good cause can be shown, require the employer or insurer 
to pay such benefits plus an additional ten percent of the benefits due and payable to the 
employee.   

An employer or insurance carrier who denies TDI benefits must first send a copy of the 
denial of the claim (Form TDI-46) to the DCD for review.  If the DCD finds the denial to be in error, 
the DLIR will request the employer or insurance carrier to reconsider its denial determination.  If 
the employer or insurance carrier denies the claim again, notice must be given to both the DLIR 
and the employee. 

2. Employer’s Obligations 

Employers have several primary obligations with regard to TDI:   

a. The provision of TDI coverage for all employees with a plan that either 
(a) meets the state’s TDI requirements, or (b) provides benefits as favorable as the statutory 
benefits, as determined by the DCD.  (The DLIR can approve a variety of plans having shorter 
waiting periods and/or higher benefits provided the overall benefit is at least as beneficial as the 
statutory plan requirements).  Failure to provide TDI coverage to qualified employees can incur 
harsh penalties.  In 2016, Act 187 became effective and it increased the penalty for non-
compliance with maintaining TDI from $1 per employee per day to $100 per employee per day; 

b. The prompt submission of all required plans and reports to the DCD;  

c. The posting of a conspicuous notice of TDI benefits in the workplace in 
order to provide employees with information on the type of coverage and benefits provided; 

d. In the case of an employer who has offered TDI coverage under a self-
insured plan or a collective bargaining agreement, where either or both require further disability 
benefit payments from an insurer upon the exhaustion of sick leave payments, the employer 
should initiate the filing of the claim for disability benefits with the insurer within ninety days of the 
last date sick leave payments were made.  HAR § 12-11-35; and 

e. In the event that an employer or an insurer decides to deny disability 
benefits to an employee claimant, the employer or the insurer should send a notice of denial to 
the DLIR.  HAR § 12-11-41.  The DLIR shall review the denial and request reconsideration if the 
department finds insufficient evidence for the denial decision.  If the employer or the insurer 
decides again to deny the benefits, the employer or the insurer is required to send the employee 
claimant a written notice (three copies of Form TDI-46).  HRS § 392-44.5.   

C. DETERMINATION AND APPEALS 

Employees may file appeals if they dispute the amount of benefits paid or the denial of 
benefits.  An employee claimant may dispute the amount or appeal the denial decision by 
submitting evidence such as copies of pay slips and explaining why he or she is entitled to more 
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benefits to DCD or the nearest DLIR District Office.  An independent appeals referee hears TDI 
appeals.  Employees must file appeals within twenty days from the date of payment of disputed 
benefits or the mailing date of the denial notice.  The employer or insurer must be served with 
notice of the appeal.  Any party may obtain judicial review of the referee’s decision. 

An insurer or self-insured employer may appeal for the recovery of disability benefits which 
were overpaid to employees. 

Any dispute between the employee and the employer relating to the withholding of wages 
as contributions for temporary disability benefits must first be addressed by filing a petition for 
determination with the Director.  If either party is dissatisfied with the Director’s determination, 
that party may petition for re-determination at which time the petition will be transferred to the 
appeals referee. 

The DCD decisions regarding the amount of security required by the employer to secure 
benefits for its employees can be appealed.  HRS § 392-41(e).  An employer may also appeal the 
DCD’s refusal to either (1) permit security to be given; or (2) accept a plan or agreement as 
satisfaction of the obligation to provide for the payment of benefits. 

D. EMPLOYEE ELIGIBILITY AND DISQUALIFICATION 

While employers and insurance carriers have discretion to waive any or all of the TDI 
statute’s eligibility requirements, an employee is not eligible for TDI benefits unless the following 
minimum statutory requirements are met: 

1. The Law Must Cover the Employee  

The TDI law does not cover employees of the federal government, workers providing 
domestic services to individuals receiving social service payments under certain conditions, 
insurance agents and real estate salespersons paid solely on a commission basis, individuals 
under the age of eighteen who deliver or distribute newspapers, some family employees, student 
nurses, and other workers excluded in HRS § 392-5. 

2. The Employee Must Be Disabled 

The employee must be suffering from a disability resulting from an accident, sickness, 
pregnancy, termination of pregnancy, or organ donation, except an accident or disease connected 
with or resulting from employment as defined in any applicable workers’ compensation law. 

3. The Employee Must Obtain Certification of Disability 

The employee must be completely unable to work because of a disability that has been 
certified by a licensed doctor, dentist, chiropractor, osteopath, or naturopath.  Contracting COVID-
19 or self-quarantine may qualify for TDI benefits if the contraction or self-quarantine is not due 
to a work-related injury.1  The employee must submit the certification of disability within seven 
working days after the date of the examination.  If an employee is a member of a faith-healing 
group that depends upon prayer or other spiritual means of healing, his or her disability can be 

                                                 
1 See https://labor.hawaii.gov/wp-content/uploads/2020/03/COVID-19-DCD-QAs-1.pdf. 

https://labor.hawaii.gov/wp-content/uploads/2020/03/COVID-19-DCD-QAs-1.pdf
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certified by an authorized religious practitioner.  Religious practitioners are not bound by any 
special certification requirements.  

4. The Employee Must Be in a Status of “Current Employment” 

An employee claiming TDI benefits must meet “current employment” status requirements.  
HRS § 392-21.  A disabled employee is deemed in “current employment” if (1) the employee 
performed regular service in employment immediately prior to the onset of disability; or (2) the 
employee was separated from work and disability occurred within two weeks from the last day of 
work. 

Current employment includes the period an employee receives (1) workers’ compensation 
benefits for temporary total disability, (2) vacation or sick leave pay, or (3) temporary disability 
insurance benefits.   

5. The Employee Must Meet TDI Vesting Requirements 

An employee must have worked long enough to satisfy the following vesting requirements 
to be entitled to TDI: 

a. The employee must have been in employment for a minimum of fourteen 
weeks (the fourteen weeks need not be consecutive nor with only one employer); 

b. The employee must have received remuneration in any form for at least 
twenty or more hours during each of those fourteen weeks; and 

c. The employee must have earned wages of at least $400.00 during the fifty-
two weeks immediately preceding the first day of disability. 

6. Employee Disqualification 

A claimant may be disqualified from TDI eligibility if: 

a. The employee knowingly makes a false statement or representation of a 
fact or knowingly fails to disclose a material fact in order to obtain benefits; 

b. The employee’s period of disability results from a willful and intentional self-
inflicted injury, or the injury was sustained in the commission of a criminal act;   

c. The employee performs work for remuneration or profit during any day of 
disability unless the employee returns to work and suffers a relapse after working for less than a 
full day; or 

d. The employee received or will receive unemployment insurance, workers’ 
compensation, or federal disability benefits.  

e. The employee was denied unemployment insurance benefits because of a 
work stoppage due to a labor dispute. 

f. If the employee fails to file the claim within ninety days after the 
commencement of the period of disability, then the employee may lose part or all of the benefits 
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unless the employee can show good cause.  If the employee filed the claim more than twenty-six 
weeks after the disability, the employee will not be entitled to any benefits. 

E. ACTION REQUIRED BY EMPLOYERS AND EMPLOYEES 

1. Posting a Notice to Employees 

Employers must post and maintain in a conspicuous place at the employer’s place of 
business typewritten or printed notices that comply with DLIR requirements.  Employers may 
obtain a compliant poster from the DLIR offices or from the DLIR website.  
http://labor.hawaii.gov/labor-law-poster/.  Depending upon whether the employer is self-insured, 
the poster must include a statement either (1) that the employer has obtained insurance to provide 
for the payment of disability benefits required by law; or (2) that the employer, as a self-insured, 
is providing directly for the payment of disability benefits required by law. 

Aside from posting a notice advising employees of their right to temporary disability 
benefits, the statute and regulations do not specifically require employers to inform disabled 
employees of their entitlement to benefits.  This means that it is the employee’s responsibility to 
request a TDI-45 claim form and initiate the claims process when he or she suffers from a 
disabling, non-work-related injury, illness, or pregnancy.  One situation in which an employer or 
insurance carrier must pay TDI benefits is when an employee has applied for workers’ 
compensation benefits and the employee’s claim is denied by the Director of the DLIR on the 
grounds that the injury or illness is not work-related, provided the employee meets the eligibility 
requirement for TDI benefits. 

2. Notice of Insurance 

Within thirty days of purchasing insurance for payment of disability benefits in whole or in 
part, the employer or insurer must file a notice of its insurance together with a statement of 
benefits provided by the policy with the Director of the DLIR.  When the employer decides to 
cancel an insurance policy, a minimum 10-day notice of intent to cancel must be filed with the 
DCD.  HAR § 12-11-58.  

3. Periodic Reports 

a. Annual Report Requirements 

On March 1st of each year, an employer’s insurance carrier, self-insured employers, 
employers with collective bargaining agreements, and associations of employers must file with 
the DLIR an annual report.  For each employer, this report must cover the most recently completed 
calendar year.  For each plan, the report must furnish the following information: 

(1) Number of covered employees for each month of the year; 
(2) Amount of total wages paid in the year;  
(3) Amount of taxable wages paid in the year; 

(4) Amount of employer contributions paid in the year, if applicable;  
(5) Amount of employee contributions paid in the year, if applicable;  
(6) Amount of benefits paid in the year; 
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(7) Number of different persons paid disability benefits during the year; 
(8) Number of weeks for which benefits were paid; 
(9) Number of separate periods of disability for which benefits were paid;  

(10) Number of claims denied; and 
(11) Amount of subrogated payments received. 

b. Other Employer Report Requirements  

Employers must file a report to determine liability for coverage within ten days after being 
mailed the form by the DLIR.  This report must provide information such as: 

(1) Under an insured plan, the name of the insurance carrier, number 
of employees covered, effective date of coverage, and amount of any employee contributions 
toward premium payments.   

(2) Under a self-insured plan, copies of the plan and financial 
statement, effective date of the plan, number and classes of employees covered, and the amount 
of employee contributions toward premium payments.   

(3) Under a sick leave plan covered under an employer-employee 
collective bargaining agreement, the name of the union, copy of the agreement, effective and 
expiration dates of the agreement, and number and classes of employees covered.   

4. Employee Contributions 

An employer may either pay the full cost of TDI insurance or share it with employees.  If 
an employer requires employees to share the cost of insurance, an employee’s share cannot 
exceed one-half of the cost, nor more than 0.5 percent of his or her weekly wages up to the 
maximum set annually by the DCD, which is $5.44 per week in 2019.  No contribution can be 
withheld from the pay of an employee who does not meet the law’s eligibility requirement that, 
during the four completed calendar quarters prior to their dates of hire, the employee must have 
(1) been in employment by one or more employers in Hawaiʻi for at least fourteen weeks; (2) have 
accumulated twenty or more hours of paid work for each week; and (3) earned wages of at least 
$400.00 (supra D. 5.). 

F. SUBROGATION RIGHTS 

1. Workers’ Compensation Benefits 

If the disability which necessitates payment of TDI benefits arose out of an accident which 
occurred in the course and scope of the claimant’s employment with another employer, then the 
TDI insurer or self-insured employer paying TDI benefits may have subrogation rights to benefits 
payable to the employee under the workers’ compensation law. 

To protect its subrogation rights to benefits payable under the workers’ compensation law, 
the TDI insurer or employer paying TDI benefits should file a claim with the DCD and notify the 
workers’ compensation insurer or the employer of its claim.  This will create a lien in favor of the 
TDI insurer or the employer paying TDI benefits. 
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2. Third Parties 

If the disability necessitating payment of TDI benefits arose out of an accident involving a 
third party and the employee has a right to recover damages from that third party, the TDI insurer 
or employer providing the TDI benefits may have subrogation rights to damages obtained from 
the third party.  The subrogation rights are limited to the damages which reflect wage loss during 
the period of disability for which TDI benefits were received.   

If the employee commences an action against the third party, the employee is obligated 
to notify the employer of the action.  The employer may join as a party in that action or claim a 
lien on the amount of any judgment recovered by the individual in such an action to the extent of 
its subrogation rights. 

If the employee does not commence the action within nine months of the accident causing 
the disability, the TDI insurer or the employer providing TDI benefits may commence the action 
directly against the third party.  The employee is entitled to join in the action and is also entitled 
to any surplus over the amount to which the TDI insurer or employer paying TDI benefits is 
subrogated. 

G. RELATIONSHIP TO HAWAIʻI FAMILY LEAVE LAW 

If an employer establishes a self-insured TDI plan (which must be approved by the DLIR) 
that incorporates sick leave benefits, the benefits provided under its self-insured plan, to the 
extent they exceed the statutory minimum required to comply with the TDI law, may be used for 
Hawaiʻi Family Leave Law (“HFLL”). 

Employers covered by the HFLL must allow eligible employees to use up to ten days per 
year of their accrued and available sick leave for any of the purposes listed in the HFLL (birth or 
adoption of a child, or to care for the employee’s child, spouse, reciprocal beneficiary, or parent 
with a serious health condition).  Employees have the right to choose whether to use any accrued 
and available paid leave during their HFLL leave.  

H. TIPS FOR EMPLOYERS 

1. No Individual Notice Requirement at the Onset of Disability 

Employers are not required to remind employees of their right to pursue TDI benefits at 
the onset of a disability.  Employers are, however, obligated to post and maintain notices in a form 
prescribed by the Director which inform employees of their right to TDI benefits.  The required 
posters are available from the DLIR offices. 

2. Employee Disqualification 

An employee is disqualified from benefits for any period of disability during which the 
employee is entitled to state unemployment benefits, federal disability benefits, state workers’ 
compensation benefits, or any indemnity payments for wage loss under any applicable employers’ 
liability law.  See HRS § 392-28. 
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3. Termination of Employees Who Have Obtained or Requested TDI Benefits 

Arguably, an employer who terminates an employee because of the exercise of their TDI 
rights is liable in tort for wrongful termination in violation of public policy, often called a Parnar 
claim.  For this reason, prudent employers will document the legitimate business reasons for the 
termination of an employee who is currently receiving TDI benefits and ensure that those 
legitimate business reasons are unrelated to the employee’s exercise of TDI rights.  It may be 
appropriate in certain circumstances to provide advance notice to an employee who is currently 
receiving TDI benefits that he or she may be terminated unless he or she returns to work by a 
certain date.  Of course, any termination of an employee who is on medical leave such as TDI 
should be analyzed under applicable leave and disability discrimination laws.  See Chapter 15, 
Disability Discrimination, and Chapter 11, Family and Medical Leave Requirements. 

4. Equivalent Plans 

If an employer chooses to adopt an equivalent plan, an equivalency table is available from 
the DCD to determine whether the proposed plan provides benefits equal to or better than the 
benefits required by the statute.  http://labor.hawaii.gov/dcd/files/2012/11/tdi-14.pdf.  For 
example, an employer that provides 100% of pay beginning on the first day of disability need only 
provide three (3) weeks of paid leave benefits to satisfy its TDI obligation, provided the employer 
submits and obtains the DCD approval. 

 

http://labor.hawaii.gov/dcd/files/2012/11/tdi-14.pdf
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CHAPTER 9 
PREPAID HEALTH CARE ACT 
By Jennifer L. Ontai 

 

COMPLIANCE CHECKLIST 

Employers can help ensure compliance with the Hawaiʻi Prepaid Health Care Act by 
taking the following steps: 

 Provide insurance coverage for all eligible employees. 
 Make sure the coverage satisfies the minimum requirements. 
 Ensure premiums do not exceed maximum employee contributions. 
 Continue coverage for three months after a sick employee cannot work. 
 End coverage when an employee is no longer eligible. 

A. HOW THE LAW WORKS 

1. Coverage 

The Hawaiʻi Prepaid Health Care Act (“HPHCA”) covers most private-sector non-union 
employees.  The law does not cover: 

(a) Employees covered by collective bargaining agreements.  Council of Haw. Hotels 
v. Agsalud (1984); 

(b) Individuals who satisfy the “ABC” Test.  HAR § 12-12-1.  In other words, where it 
is shown: “(1) The individual has been and will continue to be free from control or 
direction over the performance of such service, both under the individual’s contract 
of hire and in fact; (2) The service is either outside the usual course of the business 
for which the service is performed or that the service is performed outside of all the 
places of business of the enterprise for which the service is performed; and (3) The 
individual is customarily engaged in an independently established trade, 
occupation, profession, or business of the same nature as that involved in the 
contract of service.”  HRS § 383-6.  

(c) Federal, state, or city government employees; 
(d) Certain seasonal employees; 
(e) Employees whose employers are responsible for their care and cost under federal 

law; 
(f) Employees of their spouse, child, or, if under age twenty-one, their parent; 
(g) Employees of certain voluntary employee’s beneficiary associations; 
(h) Insurance agents or solicitors, or real estate salespersons or brokers, paid solely 

by commission; 
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(i) Employees performing services which, under the federal Economic Opportunity 
Act of 1964 (“EOA”), are not subject to the provisions of law relating to federal 
employment, including unemployment compensation; 

(j) Workers providing domestic services to individuals receiving social service 
payments under certain conditions; and 

(k) Employees who, under the teachings, faith, or belief of any group, depend upon 
prayer or other spiritual means for healing. 

2. Eligibility 

Employers must provide required health care coverage to covered employees who work 
at least 20 hours per week for four consecutive weeks and earn a monthly wage of at least 86.67 
times the state minimum wage (effective Jan. 1, 2018, $10.10 per hour x 86.67 = $875.36).  
Coverage commences after four (4) consecutive weeks of employment or the earliest time 
thereafter at which coverage can be provided by the health care plan contractor, which is usually 
the first of the month following the month during which an employee has met the eligibility criteria. 

a. End of Coverage 

Employers may end required health care coverage on the day after employees are 
separated from employment, or after a month in which employees do not work for at least twenty 
hours per week for four consecutive weeks, unless the employees take paid vacation or receive 
a certificate of disability from a physician for part of the four weeks. 

b. Annual Waiver 

Employees may waive the required coverage in certain situations.  These situations 
include being covered by a federally established health insurance or prepaid health care plan 
such as Medicare, Medicaid, or benefits for military dependents or military retirees and their 
dependents; by another health care plan that provides them required benefits as dependents; by 
the state health plan as a recipient of public assistance; or by their own personal health insurance.  
Any employer whose employee claims exemption from the statute shall, upon request by the 
Department of Labor and Industrial Relations Director (the “Director”), file a statement with the 
Director, signed by the employee on a form provided by the Department of Labor and Industrial 
Relations (“DLIR”).  The form shall be filed with the employer within ten days of employment or 
change in status and retained in employer’s files for at least two years.  On December 31st of each 
year, each employee who signed an exemption form shall sign a statement re-affirming the 
employee’s claim for exemption on a form prescribed by the DLIR.  The employer shall retain 
such forms for at least two years and shall file the exemption forms with the Director upon request.  
For the form, see http://labor.hawaii.gov/dcd/forms/.  If the employer directly or indirectly coerces 
or attempts to coerce an employee to sign the form, the DLIR may fine the employer up to 
$200.00.  Employees must notify their employer if their exemption terminates. 

c. Concurrent Employment 

Employees eligible for coverage from two employers must designate the principal 
employer and the secondary employer on Form HC-5 and submit such form to the employers.  
The employers must then file the form with the DLIR.  The employer paying the higher amount in 
wages is deemed the “principal employer,” unless the employer who employs the employee for 
at least thirty-five hours per week does not pay the most wages, in which case the employee 
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decides which employer is the “principal employer.”  The employee’s designation of principal 
employer is binding for one year or until a change in employment, whichever occurs first.  
Whenever an employee elects to make a change with respect to the status of each, notification 
(Form HC-5) must be filed.  The principal employer must provide the required coverage.  The 
secondary employer need not provide coverage until notified that it has become the principal 
employer. 

The employer is prohibited from coercing, interfering, or influencing any employee in 
making a determination of principal employer.    

3. Required Minimum Coverage  

Employers may provide the required minimum coverage in one of three ways: 

a. Purchasing a plan sold in Hawaiʻi that has been approved by the Prepaid 
Health Care Advisory Council and DLIR. 

b. Having a plan sold outside of Hawaiʻi approved by the Prepaid Health Care 
Advisory Council and DLIR.  (Out of state employers doing business in the state for the first time 
generally must obtain approval of these plans within one year.) 

c. Obtaining approval of their self-insured plan by the Prepaid Health Care 
Advisory Council and DLIR, by submitting a copy of the plan and proof of financial solvency and 
financial ability to defray or reimburse covered expenses with a completed application on Form 
HC-61.  For the form, see http://labor.hawaii.gov/dcd/forms/. 

Self-insured employers must submit satisfactory proof to the DLIR of solvency and 
financial ability to defray or reimburse, in whole or in part, the expenses of health care under an 
approved health care plan. 

Approved health care plans are designated as 7(a) or 7(b) plans.  Plans designated as 
7(a) plans provide benefits equal to or better than the benefits offered by the plan with the largest 
number of subscribers in the State of Hawaiʻi.  Plans qualifying as 7(b) require employers to pay 
for the employee’s coverage, except if they require employees to make limited contributions.   

7(b) plans provide for sound basic hospital, surgical, medical, and other health care 
benefits; however, the plan’s benefits, such as the deductible, out of pocket limit, lifetime 
maximum benefit, benefit level, and copayments, may be more limited than the benefits provided 
by plans qualifying as 7(a).  Plans qualifying as 7(b) require employers to pay one-half of the cost 
for dependents’ coverage.  See http://labor.hawaii.gov/dcd/files/2012/11/HC-7a-1.pdf and 
http://labor.hawaii.gov/dcd/files/2012/11/HC-7-a-2.pdf.  

4. Employee Contributions  

Employers may pay the entire premium for the required health care coverage or require 
employees to make limited contributions.  The employees’ contributions must not exceed 1.5 
percent of their monthly wages or one-half the premium, whichever is less.  Employers must pay 
the balance.  If employers offer employees more than one approved plan and employees choose 
the more expensive coverage, then employers need only pay the cost of the least expensive 
coverage and employees must pay the balance.   

http://labor.hawaii.gov/dcd/files/2012/11/HC-7a-1.pdf
http://labor.hawaii.gov/dcd/files/2012/11/HC-7-a-2.pdf
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Employers who require employee contributions may withhold them from employees’ 
wages no less often than once a month and must promptly transmit the amount withheld to the 
health care contractor.  If employees lose coverage because employers fail to transmit payments 
withheld from employees, employers are liable for employees’ health care expenses, refund of 
withheld wages, and penalties.   

If employees separate from employment after employers prepay monthly premiums, 
employers may deduct up to one-half of the monthly premiums from the employees’ final 
paycheck without regard to the 1.5 percent of monthly wages limitation.  Before withholding 
employee contributions from employees’ wages or deducting them from employees’ final 
paychecks, employers must obtain a written authorization from employees. 

5. Continued Coverage in Event of Hospitalization or Sickness  

If employees are hospitalized or otherwise prevented by sickness from working, the 
employer must continue paying its share of the employees’ premium costs for:  (1) three months 
following the month during which employees become disabled, or (2) the period during which the 
employer pays the employees’ regular wages, whichever is longer.   

For example, if sickness prevents an employee from working and the employee exhausts 
all paid leave in January, the employer must continue to pay its share of the employee’s premium 
until the end of April.  For disabled employees on leave, the 1.5 percent limitation on the 
employees’ share is based on the employees’ wages in the last completed month of work. 

Within two weeks after employees are hospitalized or otherwise prevented by sickness 
from working, employers must notify employees in writing of the amount the employee must pay 
to continue coverage.  Employers must inform employees they are responsible for paying 
premiums directly to the employer for forwarding to the health care contractor if there are no 
wages from which to withhold premiums.  At least two weeks in advance, the employer must notify 
the employee in writing of the entire premium cost the employee must continue to pay. 

The HPHCA’s continued coverage requirements apply to new employees months before 
the similar requirements of FMLA may apply.  Under the HPHCA, coverage is required after the 
employee works four consecutive weeks for twenty or more hours per week.  Under the FMLA, 
coverage is required after the employee works 1,250 hours during the 12 months prior to the start 
of leave.  The HPHCA’s continuation coverage requirements also apply to smaller employers not 
covered by FMLA — to any employer instead of only an employer who employs fifty or more 
employees for each working day during each of twenty or more workweeks in the current or 
preceding calendar year.  If the HPHCA and FMLA’s continuation coverage requirements both 
apply to an employee and employer, the employer may integrate them and notify the employee 
they run concurrently. 

a. Workers’ Compensation Claims 

If a disputed workers’ compensation claim occurs, the health care contractor must pay the 
costs of medical care and notify the DLIR of its payment.  If workers’ compensation liability is 
established, the workers’ compensation carrier must reimburse the health care contractor for the 
amounts which should have been covered by workers’ compensation. 
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6. Notice and Reporting Requirements  

Employers must notify eligible employees of their rights under the HPHCA, provide 
advance notice of any changes, and provide the health care contractor’s name, plan number, 
group number, effective date of coverage, and employees’ share of premiums, if any.  Employers 
must post in a conspicuous place a written notice stating that it has obtained health care coverage 
required by law, in a form prescribed by the DLIR.  Compliant posters may be obtained from the 
DLIR.   

7. Employer Liability  

Employers who violate coverage requirements of the HPHCA may be penalized not less 
than $25.00, or $1.00 per employee for every day the failure continues.  If the failure extends for 
thirty days, employers may be enjoined from carrying on its business in the state for as long as 
noncompliance continues.  Employers or employees who willfully violate any other provision may 
be penalized $200.00 per violation. 

The legislature amended the HPHCA in 1977 to state that employers who fail to provide 
required coverage shall be liable to pay for the health care costs incurred by eligible employees 
during the period in which the employers fail to provide coverage.  The Employee Retirement 
Income Security Act (“ERISA”) arguably preempts this amendment, because it was enacted after 
1974 and “provides for more than effective administration” of the HPHCA under 29 USC § 
1144(b)(5)(B)(ii).  See Council of Haw. Hotels v. Agsalud (1984). 

8. Premium Supplementation Fund  

A Premium Supplementation Fund may defray the cost of providing health care benefits 
for qualifying employers.  Employers qualify if:  (a) they employ fewer than eight employees; (b) 
their health care plan is approved under Section 393-7(a) of the HPHCA; (c) their share of the 
cost of providing coverage exceeds 1.5 percent of their total wages payable to the employees; 
(d) the excess is greater than five percent of the gross profits minus certain business expenses 
in the HPHCA; and (e) they are in business for profit and the request for supplementation is filed 
within two years after the end of the taxable year.   

9. HPHCA Compliance During the COVID-19 Pandemic  

As of the date of this writing, no laws or guidance have been issued which otherwise 
waives employers’ obligations to comply with the HPHCA during the COVID-19 public health 
emergency.  Nonetheless, the State Insurance Commissioner issued guidance at the start of the 
pandemic encouraging insurers to work with their insureds to ensure coverage continues and 
policies do not lapse.  Accordingly, whenever possible, it would be prudent for employers to 
facilitate communications between insurers and their employees that may assist the parties in 
reaching mutually agreeable solutions.   
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CHAPTER 10 
INDEPENDENT CONTRACTOR ISSUES 

 

COMPLIANCE UPDATE 

 In March 2022, a federal district court in Texas invalidated the Biden administration 
effort to rescind the employer- friendly Trump administration regulation for 
determining whether to classify workers as employees who are entitled to the Fair 
Labor Standards Act’s wage protections or independent contractors who are not.  
The rule, which the DOL rolled out two (2) weeks before former President Trump’s 
term ended in January 2021, “became effective as of March 8, 2021, the rule’s 
original effective date, and remains in effect.”  An appeal to the Fifth Circuit Court 
of Appeals is likely.  

COMPLIANCE CHECKLIST 

Employers can ensure compliance with these laws by taking the following steps: 

 Review all Independent Contractor (“IC”) relationships to ensure the relationship 
meets all of the legal tests. 

 Review and strengthen all written agreements with ICs to support IC status. 
 Consider seeking certain insurance coverage for individuals who may be 

employees under the more stringent state law tests. 
 Whether a worker qualifies as an IC requires much more than labeling the worker 

an IC in an oral or written agreement. 
 A company who treats a worker as an IC may be liable for penalties and fines under 

the various federal and state laws if the worker is later determined to be an 
employee for purposes of that law.  For example, an employer who erroneously 
treats an employee as an IC will be liable for the employee’s actual medical 
expenses if there was a failure to provide medical coverage under the Hawai‘i 
Prepaid Health Care Act (“HPHCA”).  See Chapter 9.   

 A worker may be an IC under one law but be an employee under another.  The laws 
use different tests for determining IC and employee status. 

 Avoid referring to “independent contractors” on your company website as “staff”, 
or “members of our team,” or “our people.”  Establish guidelines for what ICs may 
say about their status and role in the Company. 

 The law regarding ICs is complex, confusing, subject to change, and requires 
careful analysis of each situation.  Employers should learn to identify IC issues 
when they arise in the workplace.  Employers should seek competent legal counsel 
who specialize in employment and labor law to advise the company on whether 
employee classification is avoidable or not, and how to best create a paper trail to 
secure IC status for workers who are not employees.  The chart at the conclusion 
of this chapter summarizes the various tests and risks associated with employee 
status. 
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A. BACKGROUND 

A true independent contractor is not an “employee” under various laws providing specific 
benefits to employees.  Workers who are employees, however, are entitled to all employee 
benefits and protections provided by law, such as minimum wage and overtime, and employers 
who incorrectly treat workers as ICs may face liability for benefits required by numerous 
employment laws.  Such employers may also face penalties and exposure to discrimination claims 
and unfair labor practice charges.  

Examples of true ICs are independent businesses who perform specific work for clients, 
such as accountants, attorneys, architects, electricians, plumbers, and roofers where those 
individuals are performing work for clients who do not, themselves, provide that type of work to 
their customers.  Employees, on the other hand, usually work for one employer, are required by 
their employer to work specific hours in a specific location and are instructed on how the work is 
to be performed. 

Over the years employment laws have been enacted or modified to provide specific 
benefits to “employees.”  Those laws, however, have not been consistent in their definitions of an 
employee.  Therefore, individuals may be considered an IC under certain laws and an employee 
under other laws.  This chapter will discuss the key employment laws that could expose employers 
to fines and penalties if employees are misclassified as ICs.  Those include:  

(1) Federal Insurance Contributions Act (“FICA”), Federal Unemployment Tax Act 
(“FUTA”), and Internal Revenue Service (“IRS”) withholding laws;  

(2) Hawaiʻi Employment Security Law and Hawaiʻi Prepaid Health Care Act 
(“HPHCA”); 

(3) Hawaiʻi’s Workers’ Compensation and Temporary Disability Insurance (“TDI”) 
laws; 

(4) Fair Labor Standards Act (“FLSA”); 
(5) Civil Rights Act and Hawaiʻi’s Fair Employment Practices Act; 
(6) National Labor Relations Act (“NLRA”); and 

(7) Employee Retirement Income Securities Act (“ERISA”). 

B. HOW THE LAWS WORK 

A common law employee is subject to the employer’s control as to what result is to be 
accomplished and how the work is to be accomplished.  In contrast, an IC is subject to the control 
and direction of another only as to the work result, and not as to the means.  Different laws have 
different, though similar, tests for determining the IC status of a worker. 

1. Federal Wage Withholding (FICA, FUTA)  

Section 3121(d) of the Internal Revenue Code (“IRC”) sets forth the IRS’ definition of an 
employee for federal tax withholding purposes.  The IRS shifted from using a twenty-factor test to 
determine if a person working for an employer is subject to tax withholding laws as an employee 
or is exempt from the laws because he or she is an IC, to premising its test on three controlling 
factors:  behavioral control, financial control, and type of relationship.  See Section 2 of the IRS’ 
Publication 15-A: Employer’s Supplemental Tax Guide at https://www.irs.gov/publications/p15a/.  

https://www.irs.gov/publications/p15a/
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The three controlling factors consider most of the same or similar issues previously used under 
the twenty-factor test.  

a. Behavioral control    

Facts that show whether the business has a right to direct and control how the worker 
does the task for which the worker is hired include the type and degree of: 

(1) Instructions that the business gives to the worker.  An employee is 
generally subject to the business’ instructions about when, where, and how 
to work.  All of the following are examples of types of instructions about 
how to do work. 

• When and where to do the work. 
• What tools or equipment to use. 
• What workers to hire or to assist with the work. 
• Where to purchase supplies and services. 
• What work must be performed by a specified individual. 
• What order or sequence to follow. 

(2) Training that the business gives to the worker.  An employee may be 
trained to perform services in a particular manner.  Independent contractors 
ordinarily use their own methods. 

b. Financial control  

Facts that show whether the business has a right to control the business aspects of the 
worker's job include:  

(1) The extent to which the worker has unreimbursed business expenses.  
ICs are more likely to have unreimbursed expenses than are employees.  
Fixed ongoing costs that are incurred regardless of whether work is 
currently being performed are especially important.  However, employees 
may also incur unreimbursed expenses in connection with the services that 
they perform for their employer. 

(2) The extent of the worker's investment.  An IC often has a significant 
investment in the facilities or tools he or she uses in performing services 
for someone else.  However, a significant investment isn’t necessary for IC 
status. 

(3) The extent to which the worker makes his or her services available to 
the relevant market.  An IC is generally free to seek out business 
opportunities.  ICs often advertise, maintain a visible business location, and 
are available to work in the relevant market. 

(4) How the business pays the worker.  An employee is generally 
guaranteed a regular wage amount for an hourly, weekly, or other period 
of time.  This usually indicates that a worker is an employee, even when 
the wage or salary is supplemented by a commission.  An IC is often paid 
a flat fee or on a time-and-materials basis for the job.  However, it is 
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common in some professions, such as law, to pay independent contractors 
hourly. 

(5) The extent to which the worker can realize a profit or loss.  An IC can 
make a profit or loss. 

c. Type of relationship   

Facts that show the parties’ type of relationship include: 

(1) Written contracts describing the relationship the parties intended to create. 

(2) Whether or not the business provides the worker with employee-type 
benefits, such as insurance, a pension plan, vacation pay, or sick pay. 

(3) The permanency of the relationship.  If you engage a worker with the 
expectation that the relationship will continue indefinitely, rather than for a 
specific project or period, this is generally considered evidence that your 
intent was to create an employer-employee relationship. 

(4) The extent to which services performed by the worker are a key 
aspect of the regular business of the company.  If a worker provides 
services that are a key aspect of your regular business activity, it is more 
likely that you’ll have the right to direct and control his or her activities.  For 
example, if a law firm hires an attorney, it is likely that it will present the 
attorney's work as its own and would have the right to control or direct that 
work.  This would indicate an employer-employee relationship. 

2. Hawaiʻi’s Employment Security Law and Prepaid Health Care Act 

The “ABC” test was first recognized in the Hawaiʻi Employment Security Law, HRS 
Chapter 383.  Although the ABC test was not a part of the HPHCA, HRS Chapter 393, the ABC 
test has been adopted verbatim by administrative rules implementing the HPHCA.  Thus, the test 
for determining whether a worker is an IC or employee is the same for purposes of both of these 
laws. 

To establish IC status for a worker, the employer must satisfy all three elements of the 
ABC test: 

(A) The individual has been and will continue to be free from control or direction over 
the performance of the service; and 

(B) The service is either outside the usual course of business for which the service is 
performed or the service is performed outside of all the places of business of the 
enterprise for which the service is performed; and 

(C) The individual is customarily engaged in an independently established trade, 
occupation, profession, or business of the same nature as that involved in the 
contract of service. 

This test is strictly construed against a finding of IC status.  Therefore, the burden is on 
the employer to prove all three elements of the test. 
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3. Workers’ Compensation and Temporary Disability Insurance 

Hawaiʻi’s Workers’ Compensation and TDI statutes determine employee or IC status by 
application of two tests, the “control test” and the “relative nature of the work” test.  The employer 
must satisfy the requirements of both the control test and the relative nature of the work test for 
the worker to be considered an IC for purposes of these laws.  The control test asks whether “the 
person on whose behalf the work is done has the power, express or implied, to dictate the means 
and methods by which the work is to be accomplished.”  Tomondong v. Ikezaki (1932).  An IC 
under the “control test” is defined as follows: 

[o]ne who contracts with another to do a specific piece of work for him [or her], and 
who furnishes and has the absolute control of his [or her] assistants, and who 
executes the work entirely in accord with his [or her] own ideas, or with a plan 
previously given him [or her] by the person for whom the work is done, without 
being subject to the latter’s orders in respect to the details of the work, with 
absolute control thereof, is not a servant of his [or her] employer, but is an IC. 

The relative nature of the work test “involves a balancing of factors regarding the general 
relationships which the employee has with regard to the work performed for each of his [or her] 
employers.”  Yoshino v. Saga Food Service (1978).  The factors considered in the relative nature 
of the work test include:  “whether the work done is an integral part of the employer’s regular 
business; and whether the worker, in relation to the employer’s business, is in a business or 
profession of his [or her] own.”  Locations v. Haw. Dept. of Labor (1995).   

4. Fair Labor Standards Act 

Under the Final Rule reinstated by the federal court in early 2022, the “ultimate inquiry” is 
whether an individual is “economically dependent” on another for work. 

To evaluate economic dependence, one examines the “economic reality” of the situation.  
Economic reality, in turn, depends on several factors.  Two of those factors, deemed “core” 
factors, carry significantly more weight in the analysis than the other factors.  Those two core 
factors are: 1) “The nature and degree of control over the work”; and 2) “The individual’s 
opportunity for profit or loss.” 

In addition to these core factors, three additional factors also influence the economic 
reality analysis: 3) “The amount of skill required for the work”; 4) “The degree of permanence of 
the working relationship between the individual and the potential employer”; and 5) “Whether the 
work is part of an integrated unit of production.” 

The list of economic reality factors is not exhaustive, and other considerations may be 
pertinent in any given case.  In evaluating these various factors, “the actual practice of the parties 
involved is more relevant than what may be contractually or theoretically possible.” For example, 
the potential to exercise control is less significant under the Final Rule than the actual exercise of 
control. 

The Final Rule provides several examples illustrating how to apply these principles. 
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5. Equal Employment Law 

Though Title VII of the Civil Rights Act of 1964, the Equal Pay Act (“EPA”), the Age 
Discrimination in Employment Act (“ADEA”), and the Americans with Disabilities Act (“ADA”) all 
protect employees, they do not apply to true ICs.  The approach adopted by the Ninth Circuit to 
distinguish between employees and ICs is the common law test to determine whether the hiring 
party controls the manner and means by which the work is accomplished.  The Ninth Circuit 
clarified that although courts have used the common law approach as well as a hybrid approach 
that includes economic factors, the approaches are “virtually the same.” 

The factors assessing the level of control that the hiring party has over the worker are:  (1) 
the level of skill required, (2) the source of necessary instrumentalities and tools, (3) the location 
of the work, (4) the duration of the relationship between the parties, (5) the hiring party’s right to 
assign additional projects to the worker, (6) the extent of the worker’s discretion over when and 
how long to work, (7) the method of payment, (8) whether the hiring party is in business, (9) 
whether the hiring party provides the worker with benefits, (10) whether the work is part of the 
hiring party’s regular business, and (11) whether the hiring party deducts the worker’s 
employment-related taxes.  Folkerson v. Circus Circus Enterprises, Inc. (1995). 

6. National Labor Relations Act 

The NLRA does not apply to ICs. 

The NLRA IC status test applies common law agency principles and considers the 
following factors: 

a. The extent of control which, by the collective bargaining agreement, the employing 
entity may exercise over the details of the work; 

b. Whether or not the individual is engaged in a distinct occupation or business 
different from that engaged in by the employing unit; 

c. The kind of occupation, and whether the work is usually done under the direction 
of the employing unit or by a specialist without supervision; 

d. The skill required in the particular occupation; 

e. Whether the employing unit or the worker supplies the instrumentalities, tools, and 
the place of work for the individual performing the work; 

f. The length of time for which the person is employed; 
g. The method of payment, whether by time or by the job; 

h. Whether or not the work is part of the regular business of the employing unit; 
i. Whether or not the parties believe they are creating an employer-employee 

relationship; and 
j. Whether the employing unit is or is not in business. 

In its interpretation of the NLRA, the Ninth Circuit adopted a three-factor analysis in 
applying this common-law agency test:  (1) entrepreneurial aspects, (2) risk of loss and 
opportunity for profit, and (3) proprietary interest. 
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The D.C. Circuit, which has nationwide appeal jurisdiction over NLRA cases, adopted a 
test with a narrower focus than that applied by the Ninth Circuit.  In FedEx Home Delivery v. NLRB 
(2009), the Court adopted an “entrepreneurship” test which essentially asks whether the worker 
has a significant opportunity for entrepreneurial gain or loss, rather than focusing as it had 
previously on the extent of control the employer exerts over the worker.  The court also ruled that 
it is a worker’s retention of the right to engage in entrepreneurial activity, rather than the exercise 
of that right which determines whether the worker is an IC.   

The National Labor Relations Board (“NLRB”) in SuperShuttle DFW, Inc. (2019), returned 
to its long-standing independent contractor standard, the traditional common-law test.  The NLRB 
clarified the role entrepreneurial opportunity plays in its determination of IC status.  Applying the 
SuperShuttle DFW, Inc. standard, the NLRB Associate General Counsel issued an Advice 
Memorandum on April 16, 2019, concluding that Uber drivers are independent contractors.  The 
memorandum focused on the extent of the company’s control over workers, saying three features 
on its platform afford drivers significant opportunities for economic gain and, ultimately, 
entrepreneurial independence.  The features are drivers’ freedom to set their schedules, their 
control over their work area, and their ability to toggle between different ride-sharing apps at will. 

7. Employee Retirement Income Security Act 

Under ERISA, an employer must consider all of its employees when evaluating its qualified 
retirement, pension, and welfare benefit plans under discrimination tests.  More than just tax 
liability is at stake if a worker is misclassified and later found to be an employee entitled to profit 
sharing or other benefits, as Microsoft learned when it was required to give its “independent 
contractors” benefits under its employee stock purchase plan.  Vizcaino v. Microsoft Corp. (1997).  
Generally, federal courts use the common law right to control test to determine who is an 
employee or an IC under ERISA. 

8. Patient Protection and Affordable Care Act and Health Reform 

 The enactment of the Patient Protection and Affordable Care Act (“PPACA”) added a new 
risk to those employers who intentionally or inadvertently misclassify employees as independent 
contractors.  For more information on the PPACA, see Chapter 23.  The PPACA applies only to 
employees and not independent contractors (although through tax year 2018 ICs were required 
to purchase health insurance for themselves or pay a penalty unless the IC is exempt due to 
religious beliefs or low income).  Starting with the 2019 plan year (for which taxes are filed by July 
15, 2020), the federal mandate for ICs to have health insurance disappears and there will be no 
penalty imposed on ICs who do not obtain health insurance.  The PPACA offers small employers 
a tax credit of fifty percent (and thirty-five percent for small tax-exempt employers such as 
charities).  Employers who are close to the required number of employees to qualify for the credit 
may be tempted to improperly “convert” a number of employees to ICs or simply replace some 
employees with ICs in order to improperly take advantage of the special tax credit. 

 Additionally, the requirement that employers with fifty or more full-time or full-time 
equivalent employees (“FTEs”) will “pay or play” under the employer mandate may also result in 
significant penalties being imposed due to misclassification.  The first penalty is the “Failure to 
Offer” penalty of $2,000 per year times the total number of full-time employees (minus the first 
thirty full-time employees) if misclassification results in a failure to offer coverage to ninety-five 
percent of those deemed to be the employer’s full-time employees (i.e., primarily the misclassified 
ICs, but also those who may drop below the twenty hour per week for four consecutive weeks test 
but who still average thirty hours per week) and just one such individual obtains subsidized 



Chapter 10 – Independent Contractors Issues   91 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

exchange coverage.  Second, the “Insufficient Coverage” penalty of $3,000 per year for each 
misclassified full-time worker who actually obtains subsidized exchange coverage. 

 The IRS has clarified that employers that currently rely on relief provisions under Section 
530 of the Revenue Act of 1978 for employment tax purposes will not be able to obtain similar 
relief with respect to the Section 4980H excise tax.  Consequently, an employer entitled to relief 
under Section 530 may be immune from employment taxes but could nevertheless be subject to 
a large excise tax for failing to offer affordable health insurance coverage to the employees it 
improperly treats as ICs. 

 The PPACA incorporates the ERISA definition of an “employee” as “any individual 
employed by an employer.”  29 USC § 1002(6).  However, this doesn’t clearly define the term 
“employee” for compliance purposes.  The final regulations refer to the common law “employee” 
definition of an individual over whom the employer has the “right of control.”  26 CFR § 54.4980H-
1(a)(7).  The common law “employee” definition determines whether a worker is an “employee” 
or “independent contractor” based on whether the agency has the “right to control and direct the 
workers in the way of when, where, how, and what work is performed.”  The PPACA does not 
specify the proper test to distinguish ICs from employees, but it appears that the test to determine 
IC status is set forth in IRS Publication 15-A (i.e., the 11-factor test).  In response to public 
pressure, the IRS reduced the previously applied 20-factor test down to a newly created 11-factor 
test.  See Section B(1), above.  If there is any doubt as to whether an employee is an independent 
contractor, the employer can file a Form SS-8 with the IRS and get a definitive ruling from the 
agency. 

The PPACA also provides strong whistleblower protection for employees or ICs who 
reasonably believe they are misclassified.  29 USC § 218(c).  That section defines protected 
activity quite broadly.  Protected activity includes providing (causing to be provided, or about to 
provide) to the employer information relating to certain violations of the PPACA.  In sum, 
employees may be engaged in protected activity even if they do not actually complain and even 
if they are not ultimately correct about whether their employer violated the PPACA. 

As a result of these strong whistleblower protections, employers must be vigilant about 
properly classifying their employees.  If an IC is found to be an employee, then the employer must 
determine whether that employee is full- or part-time.  Under the PPACA, an employee can only 
be classified as part-time if he or she is reasonably expected to have less than thirty hours of 
service per week. 

C. ACTION REQUIRED BY EMPLOYERS 

1. Apply Test to Your Own Situation 

Companies currently using ICs and companies considering the use of ICs should carefully 
review the various tests for IC status and consult with legal counsel to ensure compliance with all 
applicable laws and to avoid liability for unpaid withholding or premiums, as well as statutory 
penalties.  Tables explaining the level of difficulty associated with satisfying tests under the above-
referenced laws, and the penalties employers could face are attached as appendices. 

2. Avoid Exercising Control Over an Independent Contractor 

Once a company contracts with an IC, it is essential that the company not exert control 
over how the IC performs work.  All employees of the employer should receive information and 
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training as necessary to ensure that employees do not treat the IC as an employee.  Requiring 
the IC to attend training sessions or meetings, or requiring the IC to submit reports to the company 
may be evidence that establishes employee status.  Where possible, employers should create 
and protect entrepreneurial opportunities for autonomy, gain, and loss for workers who are ICs.  
Employers need not require or encourage an IC to take advantage of such opportunities, but 
should ensure that the right to such opportunities is available and protected. 

INDEPENDENT CONTRACTOR RISK MANAGEMENT LIABILITY 

 GREATEST 
EXPOSURE 

MODERATE 
EXPOSURE 

LESSER EXPOSURE 

HIGHEST 
 DIFFICULTY 

 (ABC Test) 

Prepaid Health 

HRS Chapter 393 

 Unemployment 

HRS § 383-6 

MODERATE  
DIFFICULTY 

(Relative Nature of 
Work Test) 

Workers’  
Compensation 

HRS Chapter 386 

 TDI 

HRS Chapter 392 

LOWEST 
DIFFICULTY  

(Right to Control/Economic 
Realities Test) 

ERISA/ Title VII and 

HRS Chapter 368 – 
Hawai‘i Civil Rights 

Commission (“HCRC”) 

Taxes W/H 
NLRA/FMLA/HFLL 

Payment of Wages  

HRS Chapter 388 

 
EMPLOYER RISKS OF MISCLASSIFYING EMPLOYEES AS INDEPENDENT CONTRACTORS 

RISK AGENCY LEGAL TEST POSSIBLE PENALTIES 

1. State and federal tax 
liability for failure to 
withhold payroll taxes 
on wages; pay social 
security or 
unemployment tax 

IRS IRS Test: 

https://www.irs.gov/busi
nesses/small-
businesses-self-
employed/independent-
contractor-self-
employed-or-employee 

- Unpaid taxes  
- Penalty:  5% per month 

(maximum 25%) penalty for 
failure to file a payroll tax 
return (IRC § 6651(a)(1)) 

- Interest (IRC § 6601) 

1.a. Hawaiʻi Department 
of Taxation 
(“DOTAX”) 

Common Law Test  - Unpaid taxes 
- Penalty:  6% of wages subject 

to withholding 

2. Risk that nonexempt 
“contractors” will be 
owed minimum wages, 
overtime 

U.S. Department of 
Labor (“DOL”) 

Economic Realities Test:  
Trump Era regulation 

- Back wages 
- Liquidated damages 
- $10,000.00 fines  
- 6 months’ imprisonment 

2.a. And risk that 
misclassifying employee 
as “IC” will expose 
employer to actual 
medical costs incurred 
under the HPHCA 

Department of Labor 
& Industrial Relations 
(“DLIR”) 

“General Control” test 
and “ABC” elements, 
HRS § 383-6 and § 393, 
HAR § 12-12-1 

- Back wages (including 
overtime) 

- $50.00 fines  
- 30 days’ imprisonment 
- Actual medical costs incurred 

and $25.00/day fine and 
penalty of up to $250.00 

https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee
https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee
https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee
https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee
https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee
https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee
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EMPLOYER RISKS OF MISCLASSIFYING EMPLOYEES AS INDEPENDENT CONTRACTORS 

RISK AGENCY LEGAL TEST POSSIBLE PENALTIES 

3. Risk that “contractors” 
will be permitted to 
pursue employment 
discrimination charges, 
will be counted as 
“employees” for 
purposes of compliance 
with affirmative action 
plans 

Equal Employment 
Opportunity 
Commission 
(“EEOC”) 

Hybrid Test: 

Economic Realities Test 
with emphasis on Right-
to-Control Factors 

- Back Pay 
- Front Pay 
- Equitable Relief 
- Attorneys’ Fees 
- Compensatory Damages 
- Punitive Damages 

3.a. Office of Federal 
Contract Compliance 
Programs (“OFCCP”) 

Hybrid Tests: 

Economic Realities Test 
with emphasis on Right-
to-Control Factors 

- Back Pay 
- Lost Benefits 
- Reinstatement 
- Interest on amounts due 
- Potential Debarment 

3.b. HCRC Hybrid Economic 
Realities Test (Iolani 
Swim Club) 

- Back Pay 
- Front Pay 
- Compensatory Damages 
- Punitive Damages 

4. Risk that “contractors” 
will have to be treated 
as part of the 
bargaining unit for 
purposes of jurisdiction 
and affirmative action 
plans 

NLRB Common Law Test with 
emphasis on 
“entrepreneurial rights” 
test 

- Reinstatement 
- Back Pay 
- Election 
- Cease-and-Desist Order 
- Bargaining Order 
- Litigation 
- Expenses 
- Equitable Relief 

4.a. Hawaiʻi Labor 
Relations Board 
(“HLRB”) 

 - Reinstatement 
- Back Pay 
- Cease-and-Desist Order 
- Bargaining Order 

5. Risk that I-9 
immigration forms will 
not be on file for 
“contractors” 

Immigration and 
Naturalization 
Service (“INS”) 

IRS Test - $100.00-$1,000.00 fine for 
each individual violation 

5.a Risk that payment of 
wages due will not be 
made in timely manner 

DLIR Right To Control - Wages due 
- Amount equal to wages due 
- Interest 
- Attorneys’ fees 
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EMPLOYER RISKS OF MISCLASSIFYING EMPLOYEES AS INDEPENDENT CONTRACTORS 

RISK AGENCY LEGAL TEST POSSIBLE PENALTIES 

6. Risk that “contractors” 
will not be properly 
counted in determining 
coverage under Work 
Adjustment and 
Retraining Notification 
Act (“WARN”); 
contractors and local 
government will not be 
given 60 days’ notice 

Private Right of 
Action 

Totality of circumstances Failure to give notice to 
individual:  

- up to 60 days’ back pay and 
benefits; failure to give notice 
to local government 

 - fines of up to $500.00 per 
day 

 

7. Risk that “contractors” 
will be eligible for 
workers’ compensation 
insurance benefits and 
TDI 

Hawaiʻi Labor & 
Industrial Relations 
Appeals Board 

HRS § 386 and § 392; 
“relative nature of work” 
in relation to employer’s 
business (i.e., is 
employee’s work integral 
part of employer’s 
regular business) and 
right to control 

- Penalties and benefits due, 
including medical costs, wage 
loss benefits, permanent 
partial disability rating and 
attorneys’ fees 

8. Risk that “contractors” 
will file wrongful 
discharge claims 

Private Right of 
Action 

Common-law test - Back Pay 
- Front Pay 
- Compensatory Damages 
- Punitive Damages 

9. Risk that “contractors” 
will seek pension and 
profit-sharing 
contributions, including 
employee welfare 
benefits such as 
medical insurance, 
retirement, vacations, 
sabbaticals, and 
severance pay 

Private Right of 
Action 

ERISA § 1002(6); 
Nationwide Mutual 
Insurance Co. v. Darden 
(1992) (common law 
standard for employee 
status applies under 
ERISA).  See Vizcaino 
v. Microsoft Corp. (1997) 

- Compensatory Damages 
- Punitive Damages 
- Benefits 

 
 



© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

CHAPTER 11 
FAMILY AND MEDICAL LEAVE REQUIREMENTS 

 

COMPLIANCE UPDATE 

 The Families First Coronavirus Response Act (“FFCRA”) amended the Family and 
Medical Leave Act (“FMLA”), but that obligation has ended.  

 The Hawai‘i Family Leave Law (“HFLL”) expanded coverage in 2020 by adding 
“grandchildren” to the list of individuals who an employee may take leave to care 
for with a serious health condition and added a definition for “sibling” as “an 
individual who is a biological, adopted, or foster brother or sister; or a stepbrother 
or stepsister of an employee."    

 Do not automatically terminate employees after exhaustion of 12 weeks of FMLA 
leave.  Employers must conduct an individualized assessment whether additional 
leave is a reasonable accommodation under disability law. 

 Be sure your HFLL policy includes leave for seriously ill siblings.   

 Review all leave requests to determine if the leave qualifies as FMLA and/or HFLL 
leave.    

 Train supervisors to recognize absences that may qualify as family leave and on 
their responsibilities under the FMLA, as well as the further duties imposed by 
pregnancy and disability laws. 

 Coordinate obligations under the FMLA, Americans with Disabilities Act (“ADA”), 
workers’ compensation, Temporary Disability Insurance (“TDI”), and all federal and 
state leave and discrimination laws.  Employers may allow, but not require, eligible 
employees to gross up or use accrued paid leave to supplement workers’ 
compensation or TDI benefits so they can receive their normal pay.  During this 
time, that period of absence will still be counted against the 12-week entitlement. 

More detailed guidance on the FMLA can be found on the U.S. Department of Labor 
(“DOL”) website and in the Field Operations Handbook, Chapter 39 - 
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/FOH_Ch39.pdf. 

A. BACKGROUND 

State and federal laws require covered employers to grant minimum amounts of unpaid 
family and medical leave.  Covered employers must maintain any preexisting health coverage 
during leave periods and must reinstate employees to the same or equivalent jobs upon 
conclusion of leaves.  Failure to comply may expose the employer, and possibly supervisory 
personnel, to civil liability for lost compensation, actual monetary loss, interest, liquidated 
damages in the amount equaling actual losses, reinstatement, attorneys’ fees, and expert witness 
fees.   

https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/FOH_Ch39.pdf
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1. State Law  

The HFLL, HRS Chapter 398, requires employers who employ 100 or more employees 
for each working day during each of 20 or more calendar weeks in the current or preceding 
calendar year to provide up to four weeks of family leave during any calendar year upon the birth 
of a child or the adoption of a child, or to care for the employee’s reciprocal beneficiary, child, 
grandchild, spouse, sibling, or parent (see comprehensive definition later in this chapter) with a 
serious health condition, but not for the employee’s own illness or for foster care.  The family leave 
may consist of unpaid or paid leave, or a combination.  Unlike the FMLA, the employee has the 
option to use or not use any of the employee’s applicable accrued paid leave such as sick, 
vacation, personal, or family leave for any part of the four-week period.  Sibling protection became 
law in 2017.  Leave to care for grandchildren is now covered under the HFLL.   

Employers who are covered by the HFLL are required to allow eligible employees to use 
up to ten days per year of their accrued and available sick leave for any of the purposes listed in 
the HFLL (birth or adoption of a child, or to care for the employee’s child, grandchild, spouse, 
sibling, reciprocal beneficiary, or parent with a serious health condition).  The HFLL exempts 
temporary disability benefits from the definition of “sick leave.”  If an employer establishes a self-
insured TDI plan (which must be approved by the Hawai‘i Department of Labor and Industrial 
Relations (“DLIR”)) that incorporates sick leave benefits, the benefits provided under its self-
insured plan, to the extent they exceed the statutory minimum required to comply with the TDI 
law, may be used for HFLL purposes.  It is solely the employee’s option whether to use paid leave 
during an absence covered by HFLL. 

2. Federal Law   

The federal FMLA, 29 USC § 2601, et seq., requires employers (1) engaged in business 
affecting commerce; (2) employing 50 or more persons (including part-time and those on payroll 
even if no compensation is earned); (3) for 20 or more calendar work weeks in the current or 
preceding calendar year, to grant up to 12 weeks of unpaid leave to eligible employees for (1) 
birth and care of a newborn child of the employee; (2) placement with the employee of a son or 
daughter for adoption or foster care; (3) care for an immediate family member (spouse, child, or 
parent) with a serious health condition; or (4) when the employee is unable to work because of a 
serious health condition.  The majority of courts continue to hold supervisors and managers 
individually liable for FMLA violations where they exercise sufficient control over the employee’s 
ability to take protected leave. 

3. Military Leave 

Eligible employees are entitled to 26 weeks of leave to care for injured service members 
in a single 12-month period.  The 12-month period starts when the employee starts using military 
caregiver leave. 

Employers do not have the option of using the calendar-year method as they do for other 
types of FMLA leave.  Entitlement to 26 weeks of military caregiver leave, in a 12-month period, 
is provided to families of each service member and for each illness or injury incurred and covers 
more extended family members than those who may take previous leave for other reasons. 

“Service member family leave” can be taken by the spouse, son, daughter, parent, or next 
of kin of a “covered service member.”  “Covered service member” is defined as a member of the 
Armed Forces (including a member of the National Guard or Reserves) who is undergoing 
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medical treatment, recuperation, or therapy, is in outpatient status, or is on the temporary disability 
retired list for a serious injury or illness.  Serious injury or illness in the case of a member of the 
armed forces is defined to mean any injury or illness incurred in the line of duty which renders the 
service member unfit to perform the duties of the service member’s office, grade, rank, or rating.  

a. Military Caregiver Leave  

An eligible employee may take military caregiver leave to care for a “covered veteran” who 
is undergoing medical treatment, recuperation or therapy for a serious injury or illness.  Military 
caregiver leave was previously only available to care for a current member of the Armed Forces. 

A “covered veteran” is defined as an individual who was a member of the Armed Forces 
(including a member of the National Guard or Reserves) and was discharged or released under 
conditions other than dishonorable at any time during the five-year period prior to the first date 
the eligible employee takes FMLA leave to care for the covered veteran. 

For a covered veteran, there are four methods to establish that he or she has a serious 
injury or illness.  The DOL adopted a specific certification form, Certification for Serious Injury or 
Illness of a Veteran for Military Caregiver Leave, to assist with obtaining the relevant information.  

For a current member of the Armed Forces, the revised regulations expand the definition 
of “serious illness or injury” to include pre-existing illness or injuries aggravated in the line of duty.  

A health care provider not affiliated with the Department of Defense (“DoD”), Department 
of Veterans Affairs (“VA”) or the Tricare Network is permitted to certify a military member’s serious 
injury or illness.  

b. Qualifying Exigency Leave 

An eligible employee may take up to 12 weeks of qualifying exigency leave for a spouse, 
son, daughter, or parent who is a member of the Regular Armed Forces if that member is deployed 
to a foreign country.  Previously an employee could only take qualifying exigency leave for a family 
member in the Reserve Armed Forces.  An eligible employee may take qualifying exigency leave 
for a spouse, son, daughter, or parent who is a member of the Reserve Armed Forces during the 
period of time that Reserve member is both (i) deployed to a foreign country and (ii) the 
deployment is under a Federal call or order to active duty in support of a contingency operation 
(as defined by federal law).  

The length of time that an eligible employee may take qualifying exigency leave for “Rest 
and Recuperation” has been increased to 15 days. 

 “Qualifying exigencies” are the following events due to the deployment: 

(1) Short-notice deployment (seven days or less); 
(2) Military events and related activities; 
(3) Childcare and school activities; 

(4) Financial and legal arrangements; 
(5) Counseling (non-medical) for self, service member, or service member’s child; 
(6) Rest and recuperation; 
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(7) Post-deployment activities;  
(8) Parental care; and 
(9) Additional activities (if agreed by employer and employee). 

29 CFR § 825.126. 

The law extends to families of active-duty members on qualifying exigency leave, which 
is intended to help the families of active-duty members manage the members’ affairs while they 
are called to active-duty status.   

Parental care is leave to care for the parent of a military member where the parent is 
incapable of self-care (e.g., the parent requires active assistance with activities of daily living).  
The permissible parental care activities are: arranging for alternative care of the parent; providing 
care for the parent on an urgent, immediate need basis; to admit or transfer the parent to a care 
facility; and to attend meetings at a care facility if necessary due to the military member’s active 
duty or call to active duty.  The military member must be the spouse, son, daughter, or parent of 
the eligible employee and the eligible employee must be seeking leave to care for that military 
member’s parent. 

B. HOW THE LAWS WORK 

1. Eligibility 

a. HFLL 

The HFLL requires employers to grant leave to any employee who has been employed for 
six consecutive months. 

b. FMLA 

 The FMLA requires employers to grant leave to any employee who has worked at least 
1,250 hours in the preceding 12 months and has been employed for at least 12 months in the 
past seven years.  The hours worked requirement is interpreted as compensable hours worked 
under the Fair Labor Standards Act (“FLSA”), and therefore excludes paid and unpaid leaves of 
absence.  The 12 months of total employment need not be consecutive.  In addition, the employee 
must be employed at a worksite by an employer with 50 or more employees within a 75-mile 
radius of that worksite.  

c. Airline Flight Crew Employees  

Airline flight crew employees will meet the hours-of-service eligibility requirement if they 
have worked or been paid for not less than 60 percent of the applicable total monthly guarantee 
and have worked or been paid for not less than 504 hours during the 12 months prior to their 
leave.  The 504 hours do not include personal commute time or time spent on vacation, medical 
or sick leave. 
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2. Serious Health Condition 

a. HFLL 

The HFLL requires the employer to grant minimum leave needed to care for a serious 
health condition of the employee’s child, reciprocal beneficiary, spouse, sibling, parent, or civil 
union partner.  Hawaiʻi administrative rules generally incorporate the federal regulations as 
applicable, recognizing the employee’s own serious health condition is not covered by the HFLL. 

b. FMLA 

The FMLA requires the employer to grant minimum leave as needed for the employee’s 
own serious health condition, as well as leave needed to care for a serious health condition of the 
employee’s child, spouse, or parent. 

The FMLA defines a serious health condition as “an illness, injury, impairment, or physical 
or mental condition” that involves either: 

(1) any period of incapacity or treatment connected with inpatient care (i.e., an 
overnight stay) in a hospital, hospice, or residential medical care facility, and any 
period of incapacity or subsequent treatment in connection with such inpatient 
care; or 

(2) continuing treatment by a health care provider that includes any period of 
incapacity (i.e., inability to work, attend school or perform other regular daily 
activities) due to: 

(a) treatment two or more times by a health care provider or by a nurse or 
physician’s assistant under the direct supervision of a health care provider 
or by a provider of health care services (i.e., a physical therapist) under 
orders of or on referral by a health care provider, resulting in a period of 
incapacity of more than three consecutive calendar days; 

(b) treatment by a health care provider on at least one occasion that results in 
a regimen of continuing treatment under the supervision of the health care 
provider resulting in a period of incapacity of more than three consecutive 
calendar days; 

(c) pregnancy (i.e., any period of incapacity due to pregnancy or for prenatal 
care, including periods of incapacity due to morning sickness) or 
complications due to pregnancy; 

(d) chronic conditions requiring treatment (i.e., conditions that require periodic 
visits for treatment by a health care provider or which continue over a period 
of time or are episodic rather than continuing in nature, such as asthma, 
diabetes, epilepsy, etc.); 

(e) permanent/long-term conditions requiring supervision (i.e., Alzheimer’s or 
a severe stroke); and 

(f) multiple treatments for non-chronic conditions performed by a health care 
provider or provider of health care services under orders of or referral by a 
health care provider (i.e., treatments such as restorative surgery after an 
accident or other injury or conditions that would likely result in a period of 
incapacity of more than three consecutive calendar days in the absence of 
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medical intervention or treatment, such as chemotherapy and radiation for 
cancer, physical therapy for severe arthritis, or dialysis for kidney disease). 

3. Health Care Provider 
a. HFLL 

The Hawaiʻi law defines a health care provider as a licensed doctor of medicine, dentistry, 
chiropractic, osteopathy, naturopathy, psychology, optometry, or podiatry. 

b. FMLA 

Federal law defines a health care provider as all of the licensed practitioners under state 
law (except naturopaths).  Chiropractors are limited to treatments involving the manual 
manipulation of the spine to correct subluxation demonstrated by x-ray.  Federal law adds nurse 
practitioners, nurse midwives (if authorized to practice under state law), Christian Science 
practitioners listed with the First Church of Christ Scientists in Boston, Massachusetts, clinical 
social workers, and any health care provider recognized by the employer or the employer’s group 
health plan. 

4. Certifications 

Both state and federal law authorize employers to require certification by a health care 
provider and/or appropriate agency or adoption service for an employee’s absence due to the 
need to care for a family member with a serious health condition, birth/adoption, or placement for 
foster care as well as for the employee’s own serious health condition.  Specific certification forms 
are designed for each kind of leave authorized under federal law.  Nothing more than what is 
provided for on the certification forms may be required from the employee.  Federal certification 
forms are available from the DOL website.  Under the FMLA, an employer may require a second 
opinion at its expense.  If the second opinion conflicts with the original certification, the employer 
may require, at its expense, a third opinion by a mutually selected health care provider.  The third 
opinion is binding on all parties. 

Certification requirements for paid FMLA leave cannot exceed those otherwise required 
to obtain non-FMLA paid leave if the employee or employer elects to require the employee to use 
such paid leave.  If the consequences of failure to provide appropriate certification are given to 
the employee, leave may be denied, and the absence can be used to discipline the employee.  
Absences protected by the FMLA cannot be used against the employee. 

Federal law limits an employer’s contact with the employee’s physician and requires the 
employee’s consent to permit a physician selected by the employer to clarify the certification.  The 
physician selected cannot regularly be employed by the employer.  Under FMLA regulations, the 
employee’s immediate supervisor may not contact the employee’s health care provider to clarify 
or authenticate any certification. 

5. Family Members 

a. HFLL 

Under the HFLL, a parent includes biological, foster (until the foster care arrangement is 
terminated), or adoptive parents; parent-in-laws; stepparents (i.e., spouse of the employee’s 
biological parent); legal guardians; grandparents (biological or adoptive); and grandparents-in-
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law (biological or adoptive).  Child refers to biological, step, foster, legal ward, or adopted children.  
Sibling is not defined in the new law. 

b. FMLA 

FMLA defines parent as biological or those who stand in loco parentis.  In some situations, 
this may apply to hanai parents. 

Son or daughter refers to biological, adopted, foster, stepchild, legal ward, or child of a 
person standing in loco parentis.  A child must be under eighteen years of age unless incapable 
of self-care because of a mental or physical disability. 

The interpretation letter issued by the DOL Wage and Hour Division (“WHD”) (FMLA AI 
2010-3) expanded the definition of “son or daughter” under Section 101(12) of the Family and 
Medical Leave Act to give family leave rights to people who assume the role of caring for a child 
regardless of the legal or biological relationship.  The DOL stated that the interpretation letter is a 
victory for nontraditional families, including families headed by gay, lesbian, bisexual, or 
transgender parents.  The interpretation also extends FMLA coverage to stepparents and 
grandparents who raise grandchildren in the absence of a child’s parents, as well as those who 
share in raising an unmarried partner’s biological child.  Regarding an employer’s determination 
and verification of such a care giving role, the Department of Labor’s interpretation letter stated 
that a “simple statement asserting that the requisite family relationship exists is all that is needed.” 

“Spouse” means husband or wife as defined or recognized under state law for the 
purposes of marriage in the state where the employee resides, including common law marriage 
and same sex marriage, but not a civil union partner under Hawaiʻi law.  In light of the U.S. 
Supreme Court decision affirming the Constitutional right of same sex couples to marry, any legal 
marriage in any state is recognized for FMLA purposes. 

6. Intermittent Leave 

a. HFLL 

State law requires an employer to grant an intermittent or reduced work schedule as 
authorized family leave for all purposes. 

b. FMLA 

Federal law permits intermittent or reduced work schedules for serious health conditions 
when medically necessary, but not for birth or adoption, unless agreed upon by the employer (or 
unless the mother has a serious health condition in connection with birth or the newborn child has 
a serious health condition).  Therefore, for employers covered by both state and federal law, up 
to four weeks must be permitted as intermittent leave for any reason.  Thereafter, the limitations 
applicable under federal law apply.  For employees whose own medical condition requires the 
use of intermittent leave for planned medical care, federal law authorizes a transfer of that person 
to an alternate position to better accommodate the employee’s need for intermittent leave.  Leave 
must be provided in as small an increment as the employer allows for other leave but cannot 
require use of leave in blocks of time greater than one hour. 
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7. Leave 

While federal law places a cap of 12 weeks on leave due to childbirth, adoption, or foster 
care placement for both parents when both work for the same employer, state law has no such 
combined limitation.  Therefore, each employee, if both work for the same employer, is entitled to 
a minimum of four weeks of leave, if eligible, under state law to care for a newborn child or bond 
with such newborn or adopted child.  Unlike federal law, HFLL does not provide leave simply to 
bond with a foster child or become a foster parent.  This type of leave must be taken within the 
first year after childbirth, adoption, or placement for foster care. 

Employers have the option of choosing any 12-month period for purposes of calculating 
entitlement to the 12-week leave and 4-week leave under both federal and state law; i.e., 
employers may choose a calendar year, a fiscal year, or a rolling 12-month period. 

Employers have the right to designate any leave as family leave if it otherwise falls within 
the protected leave.  Therefore, most workers’ compensation, TDI leave, and maternity leave 
qualify as family leave and may be charged against an employee’s leave entitlement.  Once the 
leave is exhausted, other laws may protect employees after the 12-week protected period under 
federal family leave or the four-week protected leave period under state leave laws are exhausted.  
For example, the state’s workers’ compensation law, the duty of reasonable accommodation 
under disability law, as well as the state’s sex discrimination law regarding pregnancy leave may 
protect employees beyond the periods of protection provided by the family leave laws. 

Federal law provides that key employees, defined as those within the top ten percent 
highest salaried individuals within a company may be denied restoration to their former position if 
reinstatement following the leave would result in a substantial and grievous economic injury to 
the employer.  State law has no similar provision.  Federal law further requires that the employee 
be promptly notified of his or her key status and provided a reasonable period to return from 
authorized family leave to avoid loss of reinstatement rights. 

8. Notice and Reinstatement 

a. HFLL 

HFLL requires employees to provide reasonable notice if the condition for which the leave 
is needed is foreseeable.  No specific form of notice is required.  A verbal request for leave giving 
the employer sufficient information to understand the purpose of the leave is sufficient notice. 

b. FMLA 

The FMLA requires all employees to provide 30 days’ advance notice for birth/adoption 
leave and 30 days’ advance notice, if possible, for scheduled treatments or operations.  Failure 
to provide reasonable notice is cause for denying the leave until reasonable notice has been 
given. 

Both state and federal laws require that the employee be restored to the same or 
equivalent position in all terms and conditions, including shifts and unique conditions of a 
particular job, at the conclusion of the leave.  If leave is considered intermittent during any period 
of light duty work, the employee is likewise entitled to reinstatement to his or her former position 
at the conclusion of the light duty, which is not to exceed 12 weeks under federal leave laws. 



Chapter 11 – Family and Medical Leave Requirements   103 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

Neither state nor federal law requires the accrual of additional benefits during the leave.  
At the conclusion of the leave, however, employees must be reinstated to all benefit programs 
such as life insurance and group disability plans, without any additional waiting period or 
additional premium. 

Employers must post a notice of FMLA rights in conspicuous places in the workplace on 
a form and in the language prescribed by the DOL.  Any FMLA policy adopted by the employer 
must include all the information provided in the Notice of Rights and Responsibilities.  The 
employer must otherwise provide written guidance to an employee regarding the employee’s (1) 
eligibility; (2) rights and obligations under FMLA; and (3) designation of leave, as well as specific 
written notice that explains any consequences for failing to meet those obligations.  The specific 
notice must state, if appropriate, (1) that leave will be counted against annual FMLA leave 
entitlement; (2) any requirements to furnish medical certification and the consequences of failure 
to do so; (3) the right to substitute paid leave, whether the employer requires the substitution, and 
related conditions; (4) a requirement that the employee make premium payments and possible 
consequences for any failure; (5) a requirement for a fitness for duty certificate as a condition for 
reinstatement; (6) the employee’s status as “key employee” and potential consequence that 
reinstatement may be denied; (7) right to reinstatement to the same or equivalent jobs; and (8) 
potential liability for health insurance premiums during unpaid leave if the employee fails to return 
from FMLA leave. 

If the employer has reason to believe an employee’s leave may be based on an FMLA-
protected condition, it must provide the employee notice that the leave will be designated FMLA 
leave, generally within five business days.  Whether or not the employer provides timely notice, it 
is required to provide full protection of the law.  To ensure you are using accurate updated forms, 
use only the current version available online at the DOL’s website: http://www.dol.gov/ 
whd/fmla/forms.htm. 

If an employee is prejudiced by the failure to provide the required notice, the failure to 
provide notice could result in a penalty that reinstates the leave that would otherwise have been 
used.  It remains good practice to provide written notice to the employee that leave being taken 
is being considered FMLA leave and counted against the 12-week annual entitlement. 

The DOL provides model forms for notifying employees of their leave entitlement.  To 
ensure you are using accurate updated forms, use only the current version available online at the 
DOL’s website: http://www.dol.gov/whd/fmla/forms.htm. 

9. Enforcement 

The WHD is charged with enforcement of the FMLA.  The DLIR is charged with 
enforcement of the HFLL.  There is no sharing of responsibility and each law functions 
independent of the other.  Litigation may be brought by an employee or the DOL under federal 
law.  Similarly, a complaint may be filed by the Attorney General, the Director of the DLIR, or by 
an employee for violation of the HFLL. 

Damages under FMLA may include wages, salary, employment benefits, or other 
compensation denied or lost, interest, and liquidated damages.  Non-monetary relief including 
reinstatement and promotion may be awarded.  Reasonable attorneys’ fees, expert witness fees, 
and costs are also awarded.  Individuals responsible for compliance with FMLA may be held 
personally liable. 

http://www.dol.gov/whd/fmla/forms.htm
http://www.dol.gov/whd/fmla/forms.htm
http://www.dol.gov/whd/fmla/forms.htm
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Employers must maintain records relating to FMLA (i.e., payroll and employee 
identification data, dates of leave, copies of notices, medical certification, and premium payment 
for employee benefits) for three years. 

10. Genetic Information Nondiscrimination Act  

Under the Genetic Information Nondiscrimination Act (“GINA”), employers requesting 
medical certification or fitness for duty certification should instruct health care providers not to 
collect or provide any genetic information.  FMLA regulations confirm employers’ confidentiality 
obligations under the GINA.  GINA allows employers to disclose genetic information or family 
history obtained by the employer so long as it is consistent with the FMLA.  Nevertheless, the 
DOL did not include any GINA safe-harbor language in the new forms.  Employers should 
consider adding language to its policy and forms to avoid issues under GINA. 

11. Poster 

 Employers should post the FMLA poster in the workplace so it is visible to employees and 
applicants, and on the employer’s online application site so it is visible to applicants.  The poster 
should also be included in an employee handbook, either as a standalone document or as an 
attachment to the employer’s FMLA policy.  You can access the poster at:  
http://www.dol.gov/whd/regs/compliance/posters/fmla.htm. 

http://www.dol.gov/whd/regs/compliance/posters/fmla.htm
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CHAPTER 12 
MILITARY LEAVE/USERRA & OTHER MANDATED LEAVE 

 

COMPLIANCE CHECKLIST 

Employers can help ensure compliance with these laws by taking the following 
steps: 

 Inform employees of their rights under USERRA.  Notice may be provided by 
posting the DOL poster which can be found at: www.dol.gov/vets/programs/ 
userra/poster.htm. 

 Ensure that company policies prohibit harassment and discrimination based on 
service in the uniformed services and that employees have been trained to refrain 
from prohibited conduct. 

 Train supervisors and human resource personnel to understand leave, benefits, 
and reemployment rights to which employees are entitled during absences 
necessitated by service in the uniformed services.  

 Provide continued health insurance coverage to protected service members and 
their dependents who would otherwise lose medical coverage due to their absence, 
for up to 24 months. 

A. BACKGROUND 

The Uniformed Services Employment and Reemployment Rights Act (“USERRA”) 
prohibits “discrimination against persons because of their service in the uniformed services.”  The 
term “uniformed services” means the Armed Forces (Army, Navy, Marine Corps, Air Force, and 
Coast Guard), the Army National Guard, the Air National Guard, full-time National Guard duty, 
the commissioned corps of the Public Health Service, members of the National Disaster Medical 
System when activated for disaster response or approved training, and any other category of 
persons designated by the President in time of war or national emergency.  (For information about 
leave available to family of service members, see Chapter 11). 

The purpose of USERRA is to encourage non-career service in the uniformed services by 
“eliminating or minimizing the disadvantages to civilian careers and employment which can result 
from such service.”   

USERRA accomplishes its goal of encouraging military service in two ways.  First, it 
prohibits discrimination and retaliation based on a person’s membership, application for 
membership, service, application for service, or obligation for service in the uniformed services.  
Second, it creates reemployment rights and protects benefits for persons who leave their 
employment for uniformed service for up to five years, with certain limited exceptions. 

The DOL offers online USERRA guidance, including USERRA regulations, at 
https://www.dol.gov/vets/programs/userra/compliance.htm and a handy pocket guide at 
https://www.dol.gov/agencies/vets/programs/userra/USERRA%20Pocket%20Guide.   

http://www.dol.gov/vets/programs/userra/poster.htm
http://www.dol.gov/vets/programs/userra/poster.htm
https://www.dol.gov/vets/programs/userra/compliance.htm
https://www.dol.gov/agencies/vets/programs/userra/USERRA%20Pocket%20Guide
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B. HOW THE LAW WORKS 

1. Anti-Discrimination and Anti-Retaliation Provisions  

USERRA prohibits discrimination in employment because of military service and prohibits 
retaliation against persons seeking to enforce USERRA. 

USERRA provides that eligible persons shall not be denied initial employment, 
reemployment, retention in employment, promotion, or any benefit of employment by an employer 
on the basis of membership, application for membership, performance of service, application for 
service, or obligation to perform service in a uniformed service (collectively, “uniformed service 
obligations”).  To prove discrimination, an employee need only prove that his or her uniformed 
service obligations were a motivating factor in the employment action.  The burden is then on the 
employer to prove that the action would have been taken anyway. 

USERRA also prohibits retaliation against anyone, even a non-service member, because 
that person has taken an action to enforce any provision of USERRA, has testified or otherwise 
made a statement in or in connection with any USERRA proceeding, has assisted or otherwise 
participated in an investigation under the law, or exercised any right under USERRA. 

2. Absences Necessary Because of Uniformed Service Obligations  

Provided that certain conditions are met, USERRA mandates reemployment rights and 
benefits for employees who are absent from work because of service in the uniformed services.  
That means that an employee’s job is generally protected if the employee engages in the 
following:  active duty, active duty for training, initial active duty for training, inactive duty training, 
full-time National Guard duty, undergoing an examination to determine an individual’s fitness for 
any of the foregoing types of duty, and performance of certain funeral honors duties. 

Under current Ninth Circuit precedent, USERRA does not require that employers give paid 
leave for service in the uniformed services.  However, both the Third and Seventh Circuits have 
held that employees may be entitled to pay for short-term military leave in certain circumstances.  
An employer may elect to make up the difference between the employee’s military pay and his or 
her regular rate, but the employer is not obligated to do so. 

An employee may elect to use accrued paid leave (such as accrued vacation time or 
annual leave) in lieu of unpaid leave for all or a portion of the employee’s absence for military 
leave.  An employer, however, cannot require an employee to use vacation or similar leave for a 
service-related absence. 

a. Eligibility for Reemployment 

For an employee’s position to be protected, the following conditions generally must be 
satisfied: (1) the person or an appropriate officer in the relevant uniformed service must give 
advance notice of the service to the employer unless notice is precluded by military necessity; (2) 
the cumulative length of absence and all previous absences with the same employer by reason 
of service does not exceed five years; and (3) the person timely reports back to work or submits 
an application for reemployment. 

There are exceptions to the five-year cumulative limit if the person is unable to obtain 
orders releasing the person from service within the five-year limit; service beyond the five years 
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is required to complete an initial period of obligated service; or additional service is required to 
fulfill certain training requirements. 

b. Reporting Back to Work 

USERRA includes guidelines for when a person must return to work or submit an 
application for reemployment.  The time to report back to work or apply for reemployment after 
completed military training or service is based on time spent on military duty, not on the category 
of service performed.  Failure to report back to work within the specified timeframe does not mean 
that reemployment rights are automatically waived.  Instead, the employer would be free to apply 
the conduct rules that it would apply to other similarly situated employees who failed to timely 
return to work after a non-military leave of absence. 

For service of one to thirty days, the employee must report to the employer not later than 
the beginning of the first full regularly scheduled work period on the next calendar day following 
the completion of service and the expiration of eight hours after a period allowing for safe 
transportation home.  For example, an employee who completes uniformed service at 10:00 p.m. 
cannot be required to report to work before 6:00 a.m. the next morning. 

For service of 31 to 180 days, the employee must submit an application for reemployment 
within fourteen days after completion of the period of service. 

For service of 180 or more days, an application for reemployment must be submitted within 
ninety days after completing the service.  

These time periods can be extended in some situations.  For example, if a person is 
delayed by an accident or by lack of military transportation, they must report to work as soon as 
possible.  In addition, if an employee is hospitalized or convalescing from an illness or injury 
incurred or aggravated during the performance of service, then the employee must report or 
submit application for reemployment at the end of the period necessary to recover.  That period 
generally must not exceed two years, but it must be extended by the minimum time necessary to 
accommodate circumstances beyond the employee’s control that make reporting within the period 
impossible or unreasonable. 

c. Required Documentation 

When an individual completes 31 days or more of military service and seeks 
reemployment, the employer may request documentation establishing that (1) the application for 
reemployment is timely; (2) the service limit has not been exceeded; and (3) the employee was 
released from the service under honorable conditions.  If this documentation does not exist or is 
otherwise not readily available, the employer must reemploy the individual until the documentation 
becomes available. 

d. Position to Which Entitled on Reemployment 

In general, an individual returning from military service is entitled to be reinstated to the 
position the person would have occupied with reasonable certainty but for the military service.  
This is known as the “escalator position.”  A returning service member could therefore be entitled 
to their old job, a promoted position, or even a demoted position or termination (see below), 
depending on what happens to the position during the employee’s leave.  Employers must make 
reasonable efforts to help the employee become qualified for the reemployment position.  If the 
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person cannot become qualified after reasonable efforts by the employer, then the employee must 
be reinstated to the position the person was employed in on the date of commencement of military 
service.  If the employee is not qualified for the pre-service position after reasonable efforts by 
the employer, then the employer must offer the employee the nearest approximate to the 
escalator position or the pre-service position, in that order.  For service of 91 or more days, in lieu 
of offering the escalator position, the employer has the option of offering a different position of like 
seniority, status, and pay, so long as they are qualified. 

e. When Individual is Disabled 

A disabled service member is entitled, to the same extent as any other service member, 
to the escalator position they would have attained but for the uniformed service.  The employer 
must make reasonable efforts to help that individual become qualified for his or her reemployment 
position.  If, after reasonable efforts, the employee is not qualified for reemployment in the 
escalator position, then the employer must make reasonable efforts to help the employee become 
qualified for a position which is equivalent in seniority, status, and pay, or the nearest approximate 
position. 

f. When Reemployment is Not Required 

An employer need not reemploy a returning employee if (1) the employer’s circumstances 
have so changed as to make reemployment impossible or unreasonable; (2) reemployment would 
impose an undue hardship on the employer; or (3) the pre-service position was for a brief, non-
recurrent period, and there was no reasonable expectation that employment would continue 
indefinitely or for a significant period. 

3. Benefits  

An employee returning from a leave protected by USERRA is entitled to have his or her 
benefits restored.  USERRA defines benefits of employment as “any advantage, profit, privilege, 
gain, status, account, or interest . . . that accrues by reason of an employment contract or 
agreement or an employer policy, plan, or practice.”  Such benefits include a pension plan, a 
health plan, an employee stock ownership plan, insurance coverage, awards, bonuses, 
severance pay, supplemental unemployment benefits, vacation, and the ability to select work 
hours or location of work.   

a. Health Care 

Employers must maintain a health insurance plan that permits the employee (and 
dependents if the plan offers dependent coverage) to continue coverage for up to twenty-four 
months following the individual’s departure for military service.  If the individual is gone for thirty 
or fewer days, the individual may be required to pay only the normal employee share, if any, for 
such coverage.  For periods of service exceeding thirty days, the individual may be required to 
pay up to 102 percent of the full costs of continuing insurance coverage. 

On reemployment, a returning employee is entitled to reinstate the health coverage they 
had prior to the leave. 
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b. Benefit Rights  

An employee on military leave is entitled to the seniority and other rights and benefits 
determined by seniority that the person had on the date of the commencement of service plus the 
additional seniority and rights and benefits that such person would have attained if the person 
had remained continuously employed.  A seniority-based right or benefit is one that accrues or is 
determined by longevity. 

Special “escalator” rules apply to defined benefit pension plans.  USERRA requires that 
benefits under a defined benefit pension plan that accrue prior to the employee’s period of military 
service cannot be forfeited during the employee’s absence.  Furthermore, when the employee 
returns from military duty, the period of military service must be credited for all pension plan 
purposes, such as eligibility, vesting, and benefit accruals.  The employer cannot require an 
employee returning from military service to re-qualify for participation in the defined benefit 
pension plan.  In addition, the employer is expected to make contributions to the defined benefit 
pension plan on the employee’s behalf when the employee returns in amounts equal to the 
contributions that would have been made had the employee been actively employed during the 
period of leave. 

If the employee is a member of a defined contribution pension plan, such as a 401(k) plan, 
the employee will have up to three times the period of uniformed service (but not more than five 
years) to make up any missed contributions he or she could not make because of absence due 
to military service.  The employer is required to make matching contributions only to the extent 
that the employee is reemployed after military service, and only to the extent the employee 
actually makes up the missed contributions. 

Contributions and benefits under a plan are computed on the basis of the rate of pay the 
employee would have earned had they remained at work.  If this rate is not reasonably certain, 
the employer must use the employee’s average rate of pay during the twelve-month period 
preceding the employee’s period of uniformed service. 

In addition to being entitled to seniority and other rights and benefits determined by 
seniority, an employee on leave protected by USERRA is entitled to such other rights and benefits 
not determined by seniority as are generally provided by the employer to employees on other 
types of leave.  For instance, if an employee on leave not protected by USERRA accrues vacation 
during their leave of absence, an employee on military leave will also accrue vacation. 

4. Alteration of Employment-At-Will Relationship  

Generally, absent a contract providing for employment of a specified term, employment is 
at-will.  That means either the employer or the employee may terminate the employment 
relationship at any time, for any reason, with or without notice.  USERRA, however, alters the 
employment-at-will relationship for reemployed employees who serve for 31 days or more.  For 
an employee reemployed after a military leave of 181 days or more, the employee cannot be 
discharged without “cause” for one year after the date of reemployment.  For an employee 
reemployed after 31 to 180 days of military leave, the employee cannot be discharged without 
“cause” for six months after the date of reemployment.  In determining what constitutes “cause” 
the regulation specifies that the employer bears the burden of showing that it is reasonable to 
discharge the employee for the conduct the employee engaged in, and the employee had notice 
that the conduct would result in discharge.  Elimination of a position is specifically noted as a 
condition that may constitute “cause.”  Persons who serve for 30 or fewer days are not protected 
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from discharge without cause.  They are, however, protected from discrimination because of 
military service.  

Hawaiʻi law provides that National Guard members are entitled to unlimited unpaid leave 
while engaged in performing ordered National Guard service and while going to and returning 
from service.  These employees must be reinstated to their former position or one with the same 
seniority, status, and pay.  An employee who is unable to do their job because of a service-related 
disability must be reinstated to the position that is most like their former position, provided the 
employee is qualified.  Like USERRA, Hawaiʻi law provides that reinstated employees may not be 
terminated without cause for up to one year after they return.  It also prohibits discrimination 
against employees because of their obligations as members of the National Guard.  See HRS §§ 
121-43, 378-2(a)(4). 

5. Enforcement  

USERRA may be enforced in a lawsuit brought by either the government or by an 
individual employee.   

6. Remedies  

Courts are authorized to grant full and complete relief.  Damages include reinstatement, 
back wages and benefits, and an amount equal to the amount of lost wages and benefits as 
liquidated damages for willful violations.  A violation shall be considered willful if the employer 
either knew or showed reckless disregard for whether its conduct was prohibited by USERRA.  
There is no statute of limitations for bringing a USERRA claim, although one court has applied a 
4-year limit.  In the case of an individual suit, the court may award a prevailing plaintiff reasonable 
attorneys’ fees, expert witness fees, and other litigation expenses.  No court fees or costs may be 
charged to the plaintiff.   

C. OTHER MANDATED LEAVE  

1. Organ, Bone Marrow, or Peripheral Blood Stem Cell Donation  

Private employers with fifty or more employees shall provide employees up to seven days 
for bone marrow or peripheral blood stem cell donation, and up to thirty days for organ donation, 
during each calendar year.  The employee shall submit written verification to the employer that 
the employee is an organ, bone marrow, or peripheral blood stem cell donor, and that there is a 
medical necessity for such a donation.  An employer may require that the employee take up to 
three days of earned but unused sick leave, vacation, PTO, or unpaid time off as a condition of 
the employee’s initial receipt of leave provided.  Any leave provided under this section shall not 
be taken concurrently with any leave taken under FMLA or HFLL.  The period of time for which 
the employee is absent to serve as a donor shall not constitute a break in the employee’s 
continuous service for the purpose of the employee’s right to salary adjustments, sick leave, 
vacation, annual leave, or seniority.  The employer must maintain and pay for coverage under a 
group health plan for the full duration of the leave in the same manner as if the employee had 
been continuously working.  See HRS § 398A-3.   

2. Hawaiʻi’s Victims Leave Law  

Under the Hawaiʻi Victims Leave Law, HRS § 378-72, employers are required to give 
victims of domestic abuse and sexual violence unpaid leaves of absence to: (1) seek medical 
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attention for the employee or employee’s minor child to recover from physical or psychological 
injury or disability caused by domestic or sexual violence; (2) obtain services from a victim 
services organization; (3) obtain psychological or other counseling; (4) temporarily or permanently 
relocate; or (5) take legal action, including preparing for or participating in any civil or criminal 
legal proceeding related to or resulting from the domestic or sexual violence.  Employers with fifty 
or more employees shall give the employee up to thirty days of unpaid victim leave from work per 
calendar year.  Employers with less than fifty employees shall allow up to five days of unpaid 
leave per calendar year.  The employee seeking victims leave must provide reasonable notice of 
their intention to take leave.  Advance notice, however, is not required when it is not practicable 
due to imminent danger to the employee or employee’s minor child.  Employers may require 
certification before granting leave.  The method of certification depends on the length of the leave.  
If the leave is for less than five days for non-medical reasons, the employee shall provide self-
certification—that is, a signed statement that the employee or employee’s minor child is a victim 
of domestic or sexual violence and the leave is for one of the reasons listed above.  If the leave 
is for more than five days, then certification could include: a certified restraining order, documents 
from criminal cases, documentation from a victim services organization, or documentation from a 
medical professional, attorney, advocate, social worker, or member of the clergy from whom the 
employee or employee’s minor child has sought assistance.  It is important to keep in mind that 
the reasonable accommodation duty may require providing more leave than the statutory 
minimum required by the Hawaiʻi Victims Leave Law.   

All information provided to the employer must be kept confidential.  Upon return from 
victims leave, the employee shall return to the employee’s original job or to a position of 
comparable status and pay, without loss of accumulated service credits and privileges.  The 
restored employee, however, is not entitled to any seniority or employment benefits during any 
period of leave unless those benefits would be given to a similarly situated employee on leave for 
a non-domestic or sexual violence reason.  Nor is the employee entitled to any right, benefit, or 
position of employment to which the employee would not have otherwise been entitled.  Under 
Hawaiʻi’s Fair Employment Practices Act, domestic or sexual violence victim status is a protected 
category once the victim provides notice to the employer of such status (or if the employer has 
actual knowledge of such status).  See HRS § 378-2.  See Chapter 13 for more information on 
the prohibition of discrimination against domestic abuse victims.  

3. Voting  

Beginning with the 2020 primary election, Hawaiʻi employers are no longer required to 
provide employees with two hours of voting time due to the implementation of statewide mail-in 
voting.  See HRS § 11-95.   
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CHAPTER 13 
DISCRIMINATION  

 

COMPLIANCE CHECKLIST 

 Federal and/or Hawaiʻi law prohibit discrimination based on the following protected 
categories:  race, sex including gender identity or expression, reproductive health 
decision, sexual orientation, age, religion, color, ancestry, arrest and court record, color, 
disability or association with someone with a disability, marital status, domestic or sexual 
violence victim status, credit history, genetic information, lactation, national origin, and 
citizenship, as well as absence due to service in the National Guard, assignment of income 
for purposes of child support, solely because employee suffered a work-related injury, or 
solely because the employee is a garnishee or has filed for personal bankruptcy. 

 Employers are encouraged to take the following steps to ensure compliance with 
anti-discrimination laws: 

 Post notices required by law in conspicuous places available to employees and 
applicants for employment.  See https://www1.eeoc.gov/employers/poster.cfm and 
http://labor.hawaii.gov/labor-law-poster/.   

 Review application forms and train interviewers to avoid direct and indirect 
inquiries about protected categories, such as marital status, national origin, 
ancestry, and possibly religion. 

 Periodically update policies to ensure that they reflect new developments in the law 
(e.g., is gender identity addressed in your appearance and dress code).  

 Document all personnel actions, whether or not they result in termination, and keep 
performance appraisals honest, accurate reflections of performance. 

 Provide reasonable accommodations when necessary to accommodate religious 
practices, pregnant women, or victims of sexual or domestic violence. 

 Train employees to refrain from using terms that refer to protected categories. 
 Train employees regarding complaint procedures, have alternative avenues for 

complaint intake, and ensure that complaints are investigated, and appropriate 
action is taken. 

 Conduct compensation audits in consultation with counsel. 
 Effective September 15, 2020, the lookback period for all criminal convictions was 

limited to felony convictions that occurred within the most recent seven years and 
misdemeanor convictions that occurred within the most recent five years.  

 Effective September 15, 2020, a new section to part I of HRS Chapter 378 was added 
to prohibit an employer from retaliating against an employee for disclosing or 
discussing sexual harassment or sexual assault, with a few exceptions.   

 Starting January 1, 2021, the types of documents that an employer may request to 
verify that an employee is a victim of domestic or sexual violence was amended to 
mirror the certification allowed under the Hawaiʻi Victims Leave Law for a leave of 
absence of more than five days.  

https://www1.eeoc.gov/employers/poster.cfm
http://labor.hawaii.gov/labor-law-poster/
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A. OVERVIEW AND GENERAL CONCEPTS 

Two common theories for proving discrimination are disparate treatment and disparate 
impact.1  Disparate treatment involves a claim that the employer treated the individual less 
favorably than others who are similarly situated because of the individual’s membership in a 
protected category.  Disparate impact claims involve facially neutral policies or practices that 
negatively affect a protected group.  Disparate treatment claims typically focus on intent, while 
disparate impact claims typically focus on consequences. 

Disparate treatment can be established by showing that an individual was subjected to 
less favorable treatment because of their membership in a protected class.  A prima facie case of 
disparate treatment can be established either through the direct method or through the indirect 
method.  Under the direct method, a plaintiff produces direct evidence that a discriminatory reason 
motivated the defendant.  Direct evidence typically consists of clearly discriminatory statements 
or actions by the defendant.   

Alternatively, a plaintiff may proceed under the indirect method which involves a burden-
shifting analysis where the plaintiff initially shows that they: (1) are a member of a protected class; 
(2) were performing the job satisfactorily (or, in failure to hire claims, were qualified for the 
position); (3) suffered an adverse employment action; and (4) similarly situated individuals outside 
their protected class were treated more favorably.  Once the prima facie case is established, the 
burden of production shifts to the employer to proffer a legitimate, non-discriminatory reason for 
the action taken.  If the employer does that, then the plaintiff must show that the proffered reason 
was pretextual (i.e., not the real reason) and that the real reason was discriminatory. 

In contrast, disparate impact claims involve facially neutral policies that the plaintiff alleges 
had a significantly adverse or disproportionate impact on the plaintiff because of their membership 
in a protected class, and the plaintiff suffered an adverse employment action as a result.  Once 
impact is established, the defendant can attempt to show that the policy is job-related for the 
position and consistent with business necessity.   

A U.S. Supreme Court case highlights the contrast between disparate treatment and 
disparate impact claims.  In Ricci v. DeStefano (2009), a group of firefighters claimed they had 
been discriminated against because the City of New Haven declined to promote them based on 
their test results.  The test results disproportionately excluded certain racial groups from 
promotional opportunities.  Fearing a disparate impact lawsuit brought by the excluded racial 
groups, the City of New Haven invalidated the test results.  The Court held that in so doing, the 
City of New Haven engaged in race-based decision making.  The Court further held that the City 
of New Haven was not entitled to disregard the results of the test solely because of the racial 
disparity in the results. 

Harassment is another form of discrimination and is covered in Chapter 14 of the Desk 
Manual.  Additionally, most statutes that prohibit discrimination also contain retaliation provisions.  
The subject of retaliation is covered in Chapter 19.  Failure to accommodate is another theory of 
discrimination available under certain statutes and is discussed briefly herein with respect to 

                                                 
1 The third way to prove discrimination is by pattern or practice.  Under this theory, the plaintiff 
shows the employer’s past actions evidence a pattern of illegal discrimination as the employer’s 
standard operating procedure, rather than an unusual practice.  See French v. Hawai‘i Pizza Hut, 
Inc. (2004). 
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religion and victims of sexual or domestic violence.  The nuances of the Americans with 
Disabilities Act (“ADA”) and its accommodation requirements are covered at length in Chapter 17.  

B. STATUTORY BASIS FOR DISCRIMINATION CLAIMS 

There are several different statutes that prohibit discrimination.  Not all anti-discrimination 
statutes apply to all employers.  Hawaiʻi’s Fair Employment Practices Act (“FEPA”), HRS Chapter 
378, applies to all employers who have at least one employee.  In contrast, most federal statutes 
limit their application to employers who have a minimum threshold number of employees.  Each 
statute provides protection for a different protected status.   

For purposes of determining whether an entity employs enough people to be covered 
under a particular statute, it is important to keep in mind that there are some instances in which 
two seemingly separate entities would be deemed a “single employer.”  The following factors are 
considered in determining whether separate business entities should be treated as one “single 
employer”: (1) the degree of interrelationship, (2) common ownership and control, (3) common 
management, and (4) centralization of labor relations and personnel functions.  If these factors 
are met, then the separate entities might be combined to determine whether together they have 
enough employees to be covered under a particular statute. 

Just as all statutes don’t necessarily apply to all employers, all statutes don’t provide the 
same type of protection.  Instead, each statute provides specific protections for specifically 
identified groups or classifications of people.   

The following chart summarizes some of the differences between various anti-
discrimination statutes with a focus on which employers are covered and who is protected under 
the statute.  

Statute Covers Discrimination Prohibited 

Age Discrimination in 
Employment Act (“ADEA”), 29 
USC §§ 621-34 

Employers with twenty or more 
employees; all public-sector employers 
regardless of their size  

Age, but only protects employees 
over the age of forty 

Americans with Disabilities Act 
of 1990 (“ADA”), 42 USC § 
12101 et seq., as amended by 
2008 ADA Amendments Act 
(“ADAAA”) 

Private employers, state and local 
governments, and education institutions 
with fifteen or more employees 

Qualified individual with a disability, 
with a record of a disability, or who is 
regarded as having a disability 

Equal Pay Act of 1963 (“EPA”), 
29 USC § 206(d) 

All employers who are covered by the 
FLSA (private employers engaged in 
interstate commerce or the production 
of goods for interstate commerce and 
state and local government employers) 

Sex-based wage discrimination 

Hawaiʻi’s Fair Employment 
Practices Act (“FEPA”), HRS 
Chapter 378 

All employers Race, sex including gender identity 
or expression, sexual orientation, 
age, religion, color, ancestry, 
disability, marital status, arrest and 
court record, reproductive health 
decision, domestic or sexual 
violence victim status if the domestic 
or sexual violence victim provides 
notice to the victim’s employer of 
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Statute Covers Discrimination Prohibited 
such status or the employer has 
actual knowledge of such status, 
assignment of income for the 
purpose of satisfying the individual’s 
child support obligations, the known 
disability of an individual with whom 
the qualified individual is known to 
have a relationship or association, 
breast-feeding or expressing milk in 
the workplace, credit history or credit 
report, disclosing their own wages or 
discussing and inquiring about the 
wages of other employees  

An employer is also prohibited from 
retaliating against an employee for 
disclosing or discussing sexual 
harassment or sexual assault.  This 
prohibition does not apply to:  

1) HR employees who are 
expected to maintain the 
confidentiality of an investigation 
as part of their official duties;  

2) Employees who are requested 
to maintain the confidentiality of 
an ongoing HR investigation; 
and  

3) Proceedings pursuant to HRS § 
624-25.5 (i.e., proceedings and 
records of peer review 
committees and quality 
assurance committees)   

Genetic Information 
Nondiscrimination Act (“GINA”), 
42 USC § 2000ff et seq.  

Employers with fifteen or more 
employees 

Genetic information 

Immigration Reform and 
Control Act of 1986 (“IRCA”), 8 
USC § 1324b 

Employers with more than three 
employees who are not covered by Title 
VII (i.e., with respect to national origin 
discrimination, employers with less than 
fifteen employees and with respect to 
citizenship, all employers with more 
than three employees) 

National origin and citizenship 

Rehabilitation Act of 1973, 29 
USC § 701 et seq. 

Federal government, federal 
contractors, any entity receiving federal 
financial assistance 

Qualified individual with a disability 

Civil Rights Act, 42 USC § 
1981 

Private-sector employers Race and certain forms of national 
origin discrimination in the making of 
a contract  

Title VII of the Civil Rights Act 
of 1964, 42 USC § 2000e et 
seq. 

Employers with fifteen or more 
employees 

Race, color, religion, sex, national 
origin 
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Statute Covers Discrimination Prohibited 

Uniformed Services 
Employment and 
Reemployment Rights Act 
(“USERRA”), 38 USC § 4301 et 
seq. 

All employers Service in the uniformed services 
(including Army, Navy, Marine 
Corps, Air Force, Coast Guard, Army 
National Guard, Air National Guard, 
full-time National Guard duty, the 
commissioned corps of the Public 
Health Service, System members of 
the National Urban Search and 
Rescue Response System during a 
period of appointment into federal 
service, and any other category of 
persons designated by the President 
in time of war or national emergency) 

Another difference in the laws is the types of remedies available.  A successful Title VII 
plaintiff can obtain (a) an injunction prohibiting the employer from committing future violations of 
Title VII; (b) equitable relief such as reinstatement or promotion; (c) back pay limited for a period 
beginning two years before the date the charge was filed, less any interim earnings; (d) front pay; 
(e) compensatory and/or punitive damages; and/or (f) reasonable attorneys’ fees. 

The total amount of non-pecuniary and future pecuniary compensatory and punitive 
damages that an employee may receive for a non-race intentional discrimination case brought 
under Title VII is capped at levels that vary based on the number of workers employed by the 
employer.  The highest award amount is $300,000.00.  The Civil Rights Act of 1991 also provides 
a right to a jury trial to either party if the employee seeks compensatory or punitive damages.  If 
the employer successfully defends the Title VII action, the court can award attorneys’ fees to the 
employer, but only if the plaintiff’s case was frivolous. 

Under Hawaiʻi law, courts may award unlimited punitive and compensatory damages, as 
well as attorneys’ fees.   

C. WHO CAN BE LIABLE 

Employers, unions, and employment agencies are prohibited from engaging in 
discriminatory employment practices.  Under Hawaiʻi law, an individual can be liable if the 
individual is found to have aided, abetted, incited, compelled, or coerced prohibited discriminatory 
practices.  Generally, individuals cannot be liable under federal law. 

There are instances in which a plaintiff will assert an employment discrimination claim 
against an entity that is not the plaintiff’s employer.  The “joint employer” theory allows courts to 
determine whether an entity can be held liable as an employer even though there is no official 
employment relationship.  The Ninth Circuit recently adopted the common-law agency test set 
forth by the U.S. Supreme Court when determining whether a joint employer relationship exists 
under Title VII.  Under the common-law agency test, control is the “principal guidepost” and a 
court should examine the following factors to determine whether enough control exists: the skill 
required; the source of the instrumentalities and tools; the location of the work; the duration of the 
relationship between the parties; whether the hiring party has the right to assign additional 
projects to the hired party; the extent of the hired party’s discretion over when and how long to 
work; the method of payment; the hired party’s role in hiring and paying assistants; whether the 
work is part of the regular business of the hiring party; whether the hiring party is in business; the 
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provision of employee benefits; and the tax treatment of the hired party.  See EEOC v. Global 
Horizons, Inc. (2019).   

D. DISCRIMINATION BASED ON RACE AND COLOR 

Both federal and Hawaiʻi law prohibit employment discrimination on the basis of race and 
color.  The term “color” has been interpreted to mean pigmentation, complexion, or skin shade or 
tone.  Although color and race discrimination often overlap, a person may allege color 
discrimination without alleging race discrimination.  For instance, a darker-skinned Hispanic 
person may claim color discrimination when the employer allegedly favored lighter-skinned 
Hispanics over darker-skinned Hispanics.  Additionally, color discrimination may occur not only 
between persons of the same race but also between persons of different races. 

Title VII generally allows employers to establish a bona fide occupational qualification 
(“BFOQ”) reasonably necessary to the company’s normal operation as a defense to employment 
discrimination claims.  However, under Title VII, race and color can never be considered a BFOQ.  
See 42 USC § 2000e-2(e)(1) (listing religion, sex, and national origin as a BFOQ, but excluding 
color and race); Morton v. United Parcel Serv. (2001) (“Under Title VII, the BFOQ defense is not 
available at all where discrimination is based on race or color.”).  Unlike federal law, Hawaiʻi law 
permits employers to establish race or color as a BFOQ affirmative defense.  See HRS § 378-
3(2).  Race or color discrimination, like all Title VII and HRS Chapter 378 protected characteristics, 
may fall within the disparate treatment or disparate impact category. 

In disparate treatment claims, race or color must be a motivating factor for the employment 
decision.  Evidence of disparate treatment may be through discriminatory statements referring to 
a person’s race or color.  While some comments may have overt racial connotations, some 
statements may have more subtle racial references.  For example, in Ash v. Tyson Foods Inc. 
(2006), the U.S. Supreme Court ruled that the term “boy,” standing alone may be evidence of 
racial animus.  Consideration of the speaker’s meaning is necessary and may require inquiry into 
“various factors including context, inflection, tone of voice, local custom, and historical usage.”  In 
addition to racially tinged statements, evidence of disparate treatment may also come through a 
comparison of similarly situated persons of a different race, the company’s personnel policies or 
practices, the decision maker’s race, and statistical evidence. 

In Hawaiʻi, local terms such as “haole” and “pōpolo” have racial connotations.  But the 
Hawaiʻi Civil Rights Commission (“HCRC”) has opined that “haole” by itself is not a negative racial 
slur against Caucasians or Whites.  However, it depends on context:  “F-----g haole” alone could 
be evidence of racial animus. 

Disparate impact claims typically involve allegations that an employment policy 
significantly impacts a protected group.  Such policies may be defended, however, as job-related 
and consistent with business necessity.  For instance, appearance policies requiring employees 
to be clean-shaven may disparately impact African-American men who suffer from 
pseudofolliculitis barbae, a skin condition that causes severe shaving bumps.  An employer 
should make an exception to its no-beard policy for affected African-American men unless the 
employer can establish that its policy is job-related and necessary for business.  Such a situation 
may arise where the employee must wear a mask tightly fitting the employee’s face for safety 
reasons.  See Fitzpatrick v. City of Atlanta (1993) (granting summary judgment to the employer 
who asserted safety concerns for firefighters as a business necessity defense to its policy 
prohibiting facial hair which allegedly disparately impacted African Americans). 
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E. DISCRIMINATION BASED ON NATIONAL ORIGIN AND ANCESTRY 

Title VII prohibits discrimination because of “national origin.”  The Equal Employment 
Opportunity Commission (“EEOC”) defines national origin discrimination as “the denial of equal 
employment opportunity because of an individual’s, or his or her ancestor’s, place of origin; or 
because an individual has the physical, cultural, or linguistic characteristics of a national origin 
group.”  29 CFR § 1606.1. 

“National origin” is a vague concept.  The U.S. Supreme Court stated: “[t]he term ‘national 
origin’ on its face refers to the country where a person was born, or, more broadly, the country 
from which his or her ancestors came.”  Espinoza v. Farah Mfg. Co. (1973).  Some courts have 
suggested that prohibitions against national origin discrimination can be construed to prohibit 
discrimination against people for being from a particular part of a country.  Discrimination against 
someone for being Cajun or for being from a particular region in Japan or the Philippines, might 
all be deemed prohibited as national origin discrimination.  

HRS Chapter 378 prohibits “ancestry” discrimination, but not national origin discrimination.  
However, state regulation states “ancestry” means national origin.  HAR § 12-46-1.  Like Title VII, 
the terms “ancestry” and “national origin” as a practical matter overlap under Hawaiʻi law.  The 
state regulations are more expansive in that employers are precluded, unless there is a BFOQ, 
from advertising a specific language requirement, and from pre-employment inquiries and 
requests for information which tend to disclose the applicant’s ancestry.  See HAR § 12-46-177.  
Under federal law, such inquiries are not illegal per se, but may constitute evidence of unlawful 
discrimination. 

1. English-Only Rules 

Care must be taken when implementing a policy prohibiting employees from speaking in 
any language other than English, as the primary language of an individual is often an essential 
national origin characteristic.  See 29 CFR § 1606.7(a).  The scope of the English-only rule may 
affect its lawfulness.  The EEOC closely scrutinizes English-only rules that are applied at all times, 
as opposed to only at certain times.  Both the EEOC and the HCRC presume rules requiring 
English-only at all times, including work breaks, are unlawful.  See 29 CFR § 1606.7(a); HAR § 
12-46-174(a). 

English-only rules that apply only at certain times may be justified by business necessity.  
See 29 CFR § 1606.7(b); HAR § 12-46-174(b).  Proper justifications for English-only rules include 
the promotion of safety or efficient business operations.  When deciding whether to adopt an 
English-only rule, employers should consider the following:  (1) evidence of safety or other 
business justifications for the rule, (2) likely effectiveness of the rule in meeting its objectives, and 
(3) English proficiency of workers affected by the rule.  EEOC guidelines list the following 
examples where business necessity justifies an English-only policy: 

• For communications with customers, coworkers, or supervisors who only speak 
English; 

• In emergencies or other situations in which workers must speak a common language 
to promote safety; and 

• For cooperative work assignments in which the English-only rule is needed to promote 
efficiency. 
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The U.S. Court of Appeals for the Ninth Circuit agrees with the EEOC’s position that an 
English-only rule that applies only at certain times may be lawful.  In Castillo v. Wells Fargo Bank, 
N.A. (2014), the court held that Wells Fargo’s enforcement of its language policy, which was a 
“limited, reasonable and business-related English-only rule,” was not discriminatory.  In Garcia v. 
Spun Steak Co. (1993), the Ninth Circuit held that a bilingual employee is not denied a privilege 
of employment by an English-only policy that is not applied during breaks.  The court stated that 
the ability to converse in the language with which one feels most comfortable is not a cognizable 
privilege of employment.  However, the court noted that it does “not foreclose the prospect that in 
some circumstances English-only rules can exacerbate existing tensions, or when combined with 
other discriminatory behavior, contribute to an overall environment of discrimination.” 

When enforcing English-only rules, employers should be sure to give employees fair 
notice of the rule and consequences for any violation.  Sometimes employers may need to give 
notice in English and in the other languages spoken in the workplace.  Disciplining an employee 
for violating the rule without proper notice is considered evidence of national origin/ancestry 
discrimination.  See 29 CFR § 1606.7(c); HAR § 12-46-174(c). 

National origin bias charges based on English-only policies are a minuscule part of the 
EEOC’s caseload, and the EEOC files few lawsuits alleging Title VII violations by employers using 
such policies.  However, when such lawsuits are filed, the fines can be substantial.  In 2019, 
former Texas spa operators agreed to pay over $2.6 million to settle a national origin 
discrimination lawsuit filed by the EEOC.  The EEOC’s lawsuit alleged the spa operators 
subjected at least twenty-five Hispanic banquet employees to verbal abuse and mistreatment 
because of their national origin, including implementing a strictly enforced English-only policy at 
anytime and anywhere in the resort.  After employees voiced their concerns over these practices 
they were retaliated against by demoting and firing them.  

2. Accents 

Discrimination because of a person’s accent may be unlawful, unless the employer can 
establish a legitimate, non-discriminatory reason.  An accent that interferes materially with job 
performance justifies an adverse employment decision based on the accent.  However, if an 
individual can communicate well enough to perform all functions required by the job, then 
discrimination because of a person’s accent may not be justified.  There is a difference between 
a merely discernible accent and one that renders the individual unable to perform the job’s verbal 
communication requirements.  Positions which may require effective English oral communication 
include teaching, customer service, and telemarketing. 

For instance, in Fragante v. City & County of Honolulu (1989), a Filipino man applied, but 
was not selected, for a clerk position with the City & County of Honolulu’s Division of Motor 
Vehicles and Licensing.  The position required some verbal communication over the telephone 
and in person.  The interviewers believed that the applicant’s accent was “difficult to understand” 
and “would be difficult to understand over the telephone.”  The court found that the City did not 
discriminate against the applicant because of his national origin but rather decided not to hire him 
because of his accent’s deleterious effect on his ability to verbally communicate.  

One federal circuit court ruled that an employee’s refusal to take English lessons was not 
protected by Title VII.  In Zokari v. Gates (2009), the U.S. Court of Appeals for the Tenth Circuit 
held that a Nigerian-born employee allegedly fired from his Department of Defense job because 
he refused a supervisor’s suggestion that he take English lessons to overcome his accent did not 
raise a claim for retaliation under federal law.  Zokari’s claims were rejected at summary judgment 
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because he never informed his employer of his belief that the request for English classes was 
discriminatory in violation of Title VII.  The court stated, “The natural interpretation of his remarks 
is that he was refusing the request because he thought the course unnecessary.” 

3. National Security Exception 

Employment decisions that discriminate against a person’s national origin are not unlawful 
if made for national security reasons.  See 29 CFR § 1606.3.  However, singling out an individual 
or group when applying security requirements is unlawful.  Employers relying on this exemption 
should be prepared to prove as an affirmative defense that their employment decision was made 
because of national security requirements imposed by statute or Executive Order. 

4. Immigration Reform and Control Act  

Although all employers must comply with the Immigration Reform and Control Act of 1986 
(“IRCA”) and require documentation from applicants evidencing their legal authorization to work 
in the United States, employers must ensure nondiscrimination laws, particularly those regarding 
national origin, are not violated.  IRCA’s provisions prohibiting national origin discrimination cover 
only employers with more than three employees and who are not covered by Title VII (i.e., 
employers with less than fifteen employees).  See 8 USC § 1324b(a)(2).  Immigration laws are 
discussed in more detail in Chapter 25. 

F. DISCRIMINATION BASED ON SEX/GENDER 

Sex discrimination is prohibited under both state and federal law, and includes (a) a policy 
of allowing women, but not men, to take a leave of absence to care for sick children; (b) enforcing 
a no-smoking rule only against female employees; (c) height and weight requirements for law-
enforcement employees that exclude females disproportionately; (d) employment decisions 
based on the degree to which an employee conforms to the traditional norms of what is gender 
appropriate or sex stereotyping (See Price Waterhouse v. Hopkins (1989)); or (e) screaming and 
yelling at female employees even where such conduct is not sexual, or marked by sexual 
language, gender-specific words, sexual stereotypes, or sexual overtures, provided that there is 
“sufficient circumstantial evidence of qualitative and quantitative differences in harassment 
suffered by female and male employees.”  EEOC v. Nat’l Educ. Ass’n (2005). 

In Price Waterhouse v. Hopkins (1989), the U.S. Supreme Court held that Title VII prohibits 
sex stereotyping because an employee fails to act like a woman.  Employment decisions based 
on the degree to which an employee conforms to traditional notions of what is gender-appropriate, 
not merely those based on the employee’s gender, are actionable as gender discrimination.  This 
proposition was later reaffirmed in Bostock v. Clayton Cty. (2020) (see below). 

Sex discrimination claims often come up with respect to three areas of employment: (1) 
appearance and grooming standards, (2) pay, and (3) pregnancy. 

1. Appearance and Grooming Standards 

Sex discrimination claims can be based on appearance and grooming standards.  Many 
employers have dress codes that contain different requirements depending on whether the 
employee is male or female (e.g., a requirement that male employees have hair that is no longer 
than their shirt collars).  Historically, gender-specific dress codes and grooming standards have 
been held to be non-discriminatory and permissible, provided that the dress code or grooming 
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standard did not create a “significantly greater burden of compliance” on one sex.  Jespersen v. 
Harrah’s Operating Co. (2006).   

Jespersen involved a female bartender who was discharged for refusing to wear makeup, 
a requirement under her employer’s grooming policy.  In ruling that the bartender had no claim 
for sex discrimination, the Ninth Circuit Court of Appeals noted that “settled law in this circuit . . . 
does not support [the] position that a sex-based difference in appearance standards alone, 
without any further showing of disparate effects, creates a prima facie case” of sex discrimination.  
In rejecting the bartender’s claim, the Ninth Circuit further noted that there was no evidence “to 
indicate that the policy was adopted to make women bartenders conform to a commonly-accepted 
stereotypical image of what women should wear.”  Provided that the grooming standards did not 
impose a significantly greater burden of compliance on females than that imposed on males, the 
grooming standard could not support a claim for sex discrimination. 

Some doubt has been cast on the legality of gender-specific dress codes and grooming 
standards under federal and Hawaiʻi law.  In Hawaiʻi, employers are prohibited from discriminating 
against employees because of “gender identity and expression.”  Whether this provision could be 
construed as prohibiting gender-specific dress codes and grooming standards is not clear and no 
Hawaiʻi court has yet addressed the issue.  Though Title VII does not expressly prohibit 
discrimination based on gender identity, the U.S. Supreme Court’s ruling in Bostock v. Clayton 
County (2020) forbids workplace discrimination based on a person’s gender identity.  The Court 
declined to directly take up the question of gendered dress code enforceability, however, 
Bostock’s rationale is that sex cannot be separated from gender identity.  Thus, post-Bostock, 
gender-specific dress codes that require workers to dress in line with their assigned sex and not 
their gender identity could violate the law. 

2. Equal Pay 

The Equal Pay Act (“EPA”), which is part of the FLSA, applies to employers of two or more 
employees when: (a) the employees are engaged in work involving interstate commerce or in the 
production of goods for interstate commerce, or (b) the employer is engaged in interstate 
commerce.  As a general matter, violations of the EPA also constitute violations of Title VII.  Unlike 
Title VII, an EPA violation need not be supported by discriminatory animus.   

The EPA requires employers to pay male and female workers equal pay for work 
performed under similar work conditions within the same establishment and requiring equal skill, 
effort, and responsibility.  To establish a prima facie case under the EPA, a plaintiff must show 
that the defendant paid higher wages to employees of the opposite sex for substantially equal 
work.  Equal work does not require the job to be identical, but only that there is substantial equality 
of skill, effort, responsibility, and working conditions.  Substantial equality is established through 
a comparison of all components of work done by an employee.  It is important to note that the 
analysis focuses on equality of the job, as opposed to equality of the employees’ respective skill 
sets. 

Once a prima facie case is established, employers can avoid liability by asserting the 
applicability of one or more affirmative defenses.  The EPA permits employers to pay different 
wages pursuant to bona fide seniority systems, merit systems, and where wages are based on 
the quantity or quality of work produced, or most importantly where such difference is based “upon 
any factor other than sex.”  29 USC § 206(d)(1). 
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Suits under the EPA must be brought within two years of the claimed violation, unless they 
involve a willful violation, which has a three-year statute of limitations.  29 USC § 255. 

If an individual successfully brings a claim under the EPA, he or she may recover the 
amount of wages that would have been earned in the absence of discrimination.  Liquidated 
damages equal to the amount of back wages may be awarded to punish an especially malicious 
or reckless act of discrimination.  The court can also enjoin the employer from committing future 
violations of the Act. 

Hawaiʻi law provides similar safeguards for Hawaiʻi workers and prohibits compensation 
discrimination because of sex.  See HRS § 378-2.3.  The law also prohibits an employer from 
discriminating against an employee for disclosing their own wages or discussing and inquiring 
about the wages of other employees.  HRS § 378-2.3(b).   

3. Pregnancy 

Title VII was amended by the Pregnancy Discrimination Act (“PDA”) to prohibit all forms 
of discrimination in employment based on pregnancy.2  Under the PDA, pregnant employees must 
not be treated less favorably than non-pregnant employees under similar circumstances. 

Moreover, under Hawaiʻi law, employers must “make every reasonable accommodation 
to the needs of the female affected by disability due to and resulting from pregnancy, childbirth, 
or related medical conditions.”  HAR § 12-46-107(c) (emphasis added).  This may include light 
duty or alternate work assignments, as well as modification of existing rules or policies to 
accommodate the limitations imposed by pregnancy.  Regardless of the policies applicable to 
non-pregnant disabled employees, female employees who are disabled due to pregnancy, 
childbirth, or related medical conditions must be permitted to take a leave of absence, paid or 
unpaid, for a “reasonable period of time.”  HAR § 12-46-108(a).  A reasonable period of time is 
determined by the employee’s physician.  Id.  Thus, although the FMLA only requires a maximum 
of 12 weeks of leave per year, a Hawaiʻi employer is required to provide as much leave to a 
pregnant employee as is deemed “reasonable” by the employee’s physician.  An employer can 
request a physician’s certificate estimating the length of the leave with its commencement and 
termination dates.  Id. § 12-46-108(b).   

Hawaiʻi law requires the reinstatement of an employee returning from pregnancy leave to 
her original job or to a position of comparable pay, without loss of accumulated service credits 
(i.e., seniority) and privileges.  Prior to the employee’s return to work, the employer may request 
a physician’s certificate approving her return to work.  Id. § 12-46-108(c).   

Some prohibited actions under the PDA (and Hawaiʻi law) include:  (a) refusing to hire or 
promote female employees because they are pregnant; (b) forcing pregnant employees to take 
leaves of absence despite being able to perform their jobs; (c) affording lesser reinstatement 
rights to pregnant employees as opposed to employees on leave for other temporary disabilities; 
(d) not granting child care leave after pregnancy on the same basis as leave granted to employees 
for non-medical, personal reasons; (e) requiring pregnant employees to exhaust vacation benefits 
before qualifying for sick pay or disability benefits, but not imposing the requirement on all other 
persons absent for any medical reason; (f) terminating employees for gaining weight while 
pregnant; (g) asking job applicants questions regarding pregnancy, childbearing or child care; (h) 

                                                 
2 Covered employers also must comply with the federal Family and Medical Leave Act of 1993 
(“FMLA”) when dealing with pregnant employees.  FMLA is discussed in Chapter 11.   
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terminating or refusing to hire unwed mothers; and (i) use of pregnancy-related epithets and other 
abusive conduct toward pregnant employees. 

The EEOC has issued guidance on employment policies relating to pregnancy 
discrimination and related medical conditions.  Among other things, the guidance states that an 
employer may not discriminate against an employee or applicant based on a past or current 
pregnancy, medical conditions related to pregnancy or childbirth, or an employee’s intention or 
potential to become pregnant.  The guidance states that rarely, if ever, may an employer justify 
sex-specific job restrictions for a woman based on childbearing capacity, including concerns about 
the risk to a pregnant employee or her fetus.  Since lactation is deemed a medical condition 
related to pregnancy, the EEOC states that an employer may not discriminate against an 
employee because of her breastfeeding schedule.  The Patient Protection and Affordable Care 
Act (“PPACA”) amended the FLSA to require “reasonable break time” for hourly employees to 
express breast milk until the child’s first birthday, and a place other than a bathroom that is 
shielded from view and free from intrusion from coworkers and the public to express breast milk.  
See https://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm.   

Hawaiʻi law also provides that employers shall not “refuse to hire or employ, bar or 
discharge from employment, withhold pay from, demote, or penalize a lactating employee 
because the employee breastfeeds or expresses milk at the workplace.  For purposes of this 
paragraph, the term ‘breastfeeds’ means the feeding of a child directly from the breast[.]”  HRS § 
378-2(7).   

The Hawai‘i State Legislature recently amended HRS § 378-2 to add reproductive health 
decisions to the list of categories protected against discriminatory employment practices.  
“Reproductive health decision” is defined as “the use or attempted use of any legal drug, device, 
or medical service intended to prevent or terminate a pregnancy, or the use or attempted use of 
any assisted reproductive technology.” 

In 2015, the U.S. Supreme Court issued a decision in Young v. UPS, in which the Court 
held that, under federal law, a pregnant employee can establish a prima facie case of 
discrimination by alleging that the employer denied a request for an accommodation, such as to 
perform light duty work, and the employer accommodated others similar in their ability and inability 
to work.  The Court noted that an employer may not use the excuse that it is more expensive or 
less convenient to add pregnant women to the categories of those whom the employer 
accommodates.  Although Hawaiʻi law already provides for accommodation of females who are 
affected by disability due to and resulting from pregnancy, childbirth, or related medical conditions, 
it is important for Hawaiʻi employers to stay current on federal law requirements.   

G. DISCRIMINATION BASED ON SEXUAL ORIENTATION AND GENDER IDENTITY OR 
EXPRESSION 

Hawaiʻi law expressly prohibits employment discrimination and harassment because of 
“gender identity or expression [and] sexual orientation.”  HRS § 378-2.  Hawaiʻi law defines sexual 
orientation as “having a preference for heterosexuality, homosexuality, or bisexuality; having a 
history of any one or more of these preferences; or being identified with any one or more of these 
preferences.”  See HRS § 378-1.  The provision defines “gender identity or expression” as a 
person’s “actual or perceived gender, as well as a person’s gender identity, gender-related self-
image, gender-related appearance, or gender-related expression, regardless of whether that 
gender identity, gender-related self-image, gender-related appearance, or gender-related 
expression is different from that traditionally associated with the person’s sex at birth.”  Id.  The 

http://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm
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term includes, but is not limited to, persons who dress as a different sex, transgender persons, 
and other individuals who spend substantial portions of their time in a gender other than that 
assigned at birth.   

Title VII does not expressly prohibit discrimination based on sexual orientation or gender 
identity, but the U.S. Supreme Court in Bostock v. Clayton County (2020) ruled that an employer 
who fires an individual merely for being gay or transgender has violated Title VII.  In its majority 
decision, the Court explained that discrimination on the basis of sexual orientation or gender 
identity is necessarily also discrimination “because of sex” as prohibited by Title VII.  Thus, 
Bostock has now made it prohibited under federal law to discriminate against employees based 
on their sexual orientation and gender identity.   

The exemption for religious institutions in HRS § 378-3 applies to the prohibition against 
employment discrimination on the basis of gender identity or expression.  The impact of the 
Supreme Court’s decision in Bostock on religious employers is yet to be seen.   

H. DISCRIMINATION BASED ON RELIGION 

Federal and state laws generally prohibit harassment and discrimination in employment 
decisions because of a person’s religion and require employers to reasonably accommodate an 
employee’s religious beliefs.  Religious discussions or proselytizing in the workplace can 
constitute harassment if such conduct is unwelcome or unwanted.  

If an employer has a legitimate reason for questioning the sincerity or the religious nature 
of a particular belief or practice when an accommodation is requested, the employer may ask the 
employee/applicant for information reasonably needed to evaluate the request.  Requests for 
accommodation for religious practices typically involve scheduling requests (e.g., requests not to 
work on Sundays) and requests for modifications of dress code policies (e.g., requests to wear a 
hijab when the policy prohibits head coverings). 

1. Reasonable Accommodation 

In addition to the prohibition against discrimination and harassment based on religion, 
employers must reasonably accommodate “sincerely-held” religious beliefs of employees or 
applicants.  It is not necessary that they be members of a recognized church.   

An employer can be liable for its failure to reasonably accommodate an employee or 
applicant’s religious belief if the individual has a bona fide religious belief which conflicts with an 
employment duty, the individual informs the employer of the belief and the conflict, and the 
employer takes negative employment action against the individual (i.e., disciplinary action or 
termination).  However, an employer may defend against a claim if it made good faith efforts to 
reasonably accommodate an employee’s religious practices, or if it could not reasonably 
accommodate the employee without undue hardship.   

The reasonable accommodation requirement does not oblige employers to accommodate 
an employee’s personal preference.  For instance, in Tiano v. Dillard Dep’t Stores, Inc. (1998), a 
Roman Catholic salesperson requested leave during the employer’s busy holiday season so she 
could go on a pilgrimage.  The employer denied her request since it was store policy to prohibit 
vacations during the busy holiday season and because her religion did not require pilgrimage at 
that particular time.  The employer terminated the employee when she took unapproved leave 
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and went anyway.  The Court held for the employer because the pilgrimage was not a required 
practice and “Title VII does not protect secular preferences.” 

Additionally, an employer need not accept an employee’s desired accommodation if the 
employer’s proposed accommodation is reasonable.  For example, in Harrell v. Donahue (2011), 
the United States Postal Service (“USPS”) was not required to accommodate a letter carrier who 
became a Seventh-day Adventist by relieving him from all Saturday work because doing so would 
have violated the rights of other employees and created an undue hardship for the employer.  The 
letter carrier requested to have every Saturday off because of his religious beliefs, and he refused 
a suggestion that he be given leave for part of the day.  When the USPS asked other letter carriers 
if they would give up their Saturdays to accommodate their coworker’s request, all declined.  The 
letter carrier was terminated after his leave requests were denied, and he failed to show up for 
his Saturday shifts.  The court ruled that the granting of the letter carrier’s leave requests and 
excusing him from Saturday work would have violated the seniority-based work assignment 
system and the collective bargaining agreement.  It was deemed an undue hardship for the USPS 
to violate the seniority system and the collective bargaining agreement. 

An employer may refuse to accommodate the religious needs of an employee, which 
includes an employee’s need to proselytize in the workplace, if it causes undue hardship or 
involves more than a minimal cost to the company.  The need for accommodation and the 
determination of whether it would involve more than a minimal cost must be decided on a case-
by-case basis.  The cost to the company may be economic, such as lost business or having to 
hire additional employees, or non-economic, such as compromising the integrity of a seniority 
system.  Undue hardship can be established if accommodation reduces efficiency in other 
positions, deprives coworkers of contractual or statutory rights, adversely impacts workplace 
safety, or conflicts with another law.  For example, in Peterson v. Hewlett-Packard, Co. (2004), a 
Christian employee opposed Hewlett-Packard’s diversity posters which promoted tolerance of its 
diverse workforce, including homosexuals.  The employee believed homosexuality was a sin and 
posted scriptural passages condemning homosexuality.  He refused to remove his posters unless 
Hewlett-Packard removed posters encouraging tolerance of a person’s sexual orientation.  The 
court found that the employee’s proposed accommodations imposed an undue hardship on 
Hewlett-Packard.  Permitting the employee to continue posting his scriptures that would demean 
and harass his coworkers, and excluding sexual orientation from the company’s diversity 
program, would inhibit the employer’s efforts to attract and retain a qualified and diverse 
workforce.   

Moreover, an employer’s own rights under the First Amendment Free Speech Clause 
provides a defense to a Title VII accommodation claim that involves an employee’s need to 
proselytize customers, as any proposed accommodation to allow an employee to do so would 
require that the employer risk having the employee’s religious message mistaken as its own.  See 
EEOC Compliance Manual on Religious Discrimination, No. 915.063 (Jan. 15, 2021), 
http://www.eeoc.gov/policy/docs/religion.html#_Toc203359519) (§ 12-IV Reasonable 
Accommodation). 

Employees also may seek religious accommodation for an employer’s dress codes and 
appearance standards in the workplace.  Generally, employers have a good deal of discretion to 
impose dress and appearance standards to ensure uniformity, create an atmosphere of 
professionalism, and to maintain a respectful workplace.  However, if an employee wears religious 
clothing, jewelry, or tattoos for a sincerely held religious belief and providing an accommodation 
would not cause hardship that is “more than de minimis,” the employer should be prepared to 
offer the applicant a religious accommodation to its appearance policy rather than disciplining the 

http://www.eeoc.gov/policy/docs/religion.html#_Toc203359519
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otherwise qualified employee.  As indicated by the U.S. Supreme Court in EEOC v. Abercrombie 
& Fitch (2015), this is true even if the employee does not specifically advise the employer that 
they wear the garment for religious purposes.  The Court emphasized that policies such as a “no 
headwear” policy which would otherwise be neutral must “give way to the need for an 
accommodation” of an applicant’s religious practices.   

However, if the employee is unable to show that the accommodation sought is necessary 
to accommodate a sincerely held religious belief, but rather just a personal preference or desire, 
then the employer will not be required to provide the accommodation.  For example, in EEOC v. 
Papin Enters. Inc. (M.D. Fla. 2009), a Subway “sandwich artist” was terminated when she did not 
comply with the employer’s appearance policy that prohibited all jewelry for safety reasons.  She 
claimed that she had to wear a nose ring because of her sincerely held religious beliefs.  At trial, 
the jury determined that her desire to wear a nose ring was the employee’s personal preference, 
not her religious belief.  Also, it is important for employers to apply their dress and appearance 
policies consistently because once exceptions are granted, it may prevent future enforcement.   

An employer’s public image may provide a defense to discrimination and justify 
enforcement of an appearance policy.  In Cloutier v. Costco Wholesale Corp. (2004), the First 
Circuit Court of Appeals upheld an employer’s public image defense against an employee’s 
religious request to wear body piercings.  Such a policy should be generally applied and not 
directed at a specific religion or religious practice.  Importantly, the plaintiff in Cloutier had rejected 
the employer’s proposed accommodation that she cover the piercing with a band aid.  For 
additional information, refer to the EEOC Guidance, “Religious Garb and Grooming in the 
Workplace: Rights and Responsibilities,” at https://www.eeoc.gov/laws/guidance/religious-garb-
and-grooming-workplace-rights-and-responsibilities.   

2. Exceptions 

Federal discrimination laws do not apply to religious organizations’ decisions regarding 
“ministers.”  This ministerial exception was first recognized by the U.S. Supreme Court in 
Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC (2012), in which the Court 
held that a schoolteacher whose duties included teaching secular subjects, teaching religion four 
times a week, and leading students in prayer qualified for the ministerial exception.  Because the 
First Amendment precludes interference with the freedom of religious groups to select their own 
ministers, the teacher was not able to proceed with a disability discrimination claim against her 
employer, the Church.   

In Our Lady of Guadalupe School v. Morrissey-Berru (2020), the U.S. Supreme Court 
refined its decision in Hosanna-Tabor and explained that the primary consideration in analyzing 
whether the ministerial exception applies should be on what the employee does.  The Court found 
that the plaintiffs qualified for the ministerial exception because the evidence showed they 
performed “vital religious duties” — like educating the students in the Catholic faith and guiding 
students to live their lives in accordance with that faith — and that the schools expressly saw the 
teachers as playing a vital role in carrying out the church’s mission.  Notably, the Court stated that 
“[a] religious institution’s explanation of the role of its employees in the life of the religion in 
question is important.”  This decision appears to have greatly broadened the scope of the 
ministerial exception to reach any employee of a religious organization who plays at least some 
role in educating and shaping students in the faith.  From a practical standpoint, to maximize the 
likelihood of a religious organization of obtaining protection under the exception, it should include 
and emphasize any role its employees have in educating or forming doctrinal beliefs in 
employment agreements, job descriptions, handbooks, performance evaluations, etc.   

https://www.eeoc.gov/laws/guidance/religious-garb-and-grooming-workplace-rights-and-responsibilities
https://www.eeoc.gov/laws/guidance/religious-garb-and-grooming-workplace-rights-and-responsibilities
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Hawaiʻi law also contains an exception for religious organizations.  Specifically, Hawaiʻi’s 
FEPA does not prevent a religious organization, or an organization operated for charitable or 
educational purposes that is controlled or operated by a religious organization, from giving 
preference to individuals of the same religion or from making a selection calculated to promote 
the religious principle of the organization.  See HRS § 378-3(5).   

3. Religious Expression 

Employees cannot be forced to participate — or not participate — in a religious activity as 
a condition of employment.  Employees who have been required to attend Morning Prayer 
meetings as a condition of employment have successfully brought religious discrimination claims 
against their employers.  There is no legal right for employees to discuss religion or any other 
subject matter on working time.  Generally, an employer should not place more restrictions on 
religious expression than on other forms of expression that have a comparable effect on 
workplace efficiency.   

On the other hand, employers must take steps to prevent religious discrimination or 
harassment of their employees.  For example, harassment of a woman wearing a hijab (a body 
covering and/or headscarf worn by some Muslims) or unwelcome religious proselytizing at work.  
To balance an employee’s right of religious expression and the prevention of religious 
harassment, employers may encourage employees to keep their religious beliefs personal and 
private, and educate and train employees about their anti-harassment policy. 

I. AGE DISCRIMINATION 

Hawaiʻi law applies to all employers regardless of size and protects both the young and 
the old from age bias in employment.  In contrast, federal law protects only those workers who 
are age forty or older.  The Age Discrimination in Employment Act (“ADEA”) applies to employers 
who employ twenty or more employees.  The ADEA prohibits employers from: (1) discharging or 
discriminating against employees who are at least forty years old; and (2) retaliating against an 
individual for opposing employment practices that discriminate based on age or for filing an age 
discrimination charge, testifying, or participating in any way in an investigation, proceeding, or 
litigation under the ADEA.  Also contact a Torkildson Katz attorney to ensure the creation of an 
enforceable and effective release agreement when applicable, as the Older Workers Benefit 
Protection Act (“OWBPA”) and recent case developments require releases to contain certain 
provisions.  The release may be deemed invalid if those provisions are absent.  

There are several defenses available to employers in age discrimination cases.  An 
employer can show that age limits are necessary for the safe operation of the business (e.g., 
airline pilots).  Other valid defenses to an age claim can be based on reasonable factors other 
than age including: 

a. Employee tests that can be justified as a “business necessity;” 

b. Evaluation factors such as quantity or quality of production or educational 
level, but only where such factors have a valid relationship to job requirements and are uniformly 
applied (as a result, an elderly production employee may be either reassigned or discharged when 
the employee becomes unable to fill the production quota); or 
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c. Physical fitness requirements based on pre-employment or periodic 
examinations which are related to standards reasonably necessary for a specific job and are 
uniformly required. 

J. MARITAL STATUS 

Employment discrimination based upon marital status is prohibited by Hawaiʻi law.  The 
law prohibits employers from treating an employee differently because of their marital status (e.g., 
single parents versus married parents).  See HRS § 378-2(a)(1); HAR § 12-46-125.  Hawaiʻi 
Administrative Rules (“HAR”) also prohibit employers from questioning job applicants and 
employees regarding their marital status.  See HAR § 12-46-123.   

A Hawaiʻi Supreme Court decision suggests that an anti-nepotism policy which prohibits 
spouses from working together in the same department may violate the marital status provision 
of the FEPA, unless the prohibition constitutes a BFOQ.  See Ross v. Stouffer Hotel Co. (1994).  
For example, a conflict-of-interest policy which prohibits one spouse from having direct 
supervisory authority over the other may pass legal muster. 

Marital status protections encompass civil unions.  In January 2012, Hawaiʻi law provided 
the same rights to parties in a civil union as currently provided to married couples.   

In 2013, the Hawaiʻi Legislature passed the Hawaiʻi Marriage Equality Act, allowing same-
sex marriage.  The Act also recognizes the validity of same-sex marriages performed in other 
states or countries. 

The federal Defense of Marriage Act (“DOMA“) was enacted in 1996, largely in response 
to the “threat” created by the Hawaiʻi Supreme Court in Baehr v. Miike (1996).  DOMA consists of 
two main sections.  Section 2 provides that states are not required to recognize legal marriages 
entered into in other states or territories.  Section 3 provides that even if a person is legally married 
and lives in a state that recognizes same-sex marriages, that person will not be treated as 
“married” under federal law because “marriage” means only a legal union between one man and 
one woman as husband and wife, and the word “spouse” refers only to a person of the opposite 
sex who is a husband or a wife.  

However, in a five-to-four decision on June 26, 2013, the U.S. Supreme Court in United 
States v. Windsor held that DOMA Section 3’s exclusion of state-sanctioned, same-sex marriages 
from the federal definition of marriage “is unconstitutional as a deprivation of the equal liberty of 
persons that is protected by the Fifth Amendment.”  This means that if same-sex couples are 
legally married under state law, they will now be considered married for purposes of federal law 
as well. 

Most recently, the U.S. Supreme Court, in Obergefell v. Hodges (2015), ordered the 
issuance of marriage licenses to same-sex couples in all states and the recognition of same-sex 
marriages across state lines.  This holding impacts the workplace generally with respect to the 
FMLA because the broadened definition of spouse affects the range of qualifying reasons for 
leave under the FMLA.  An employee may now take leave to care for a same-sex spouse with a 
serious medical condition.  In addition, children of same-sex spouses are considered stepchildren 
of the employee so an employee can now take FMLA leave to care for stepchildren with serious 
medical conditions.  In Hawaiʻi specifically, it will cause little change as the Marriage Equality Act 
had already mandated such action and recognition. 
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In every state, including Hawaiʻi, same-sex spouses are now entitled to all federal benefits, 
rights, and privileges offered to opposite-sex spouses.  Same-sex spouses are now covered on 
the same tax-free basis as opposite-sex spouses in health plans.  Children of same-sex spouses 
may also be considered dependents with no additional tax liability.  Same-sex spouse’s income 
is now included in family income for purposes of determining eligibility for subsidy.  With regard 
to retirement plans, employers must obtain the same-sex spouse’s approval if the employee 
designates any beneficiary other than the same-sex spouse.  Surviving same-sex spouses may 
now defer retirement plan distribution until the participant would have reached age 72.  

K. ARREST AND COURT RECORD 

Hawaiʻi law generally prohibits employment discrimination based upon an individual’s 
arrest and court record.  Arrest and court record includes “any information about an individual 
having been questioned, apprehended, taken into custody or detention, held for investigation, 
charged with an offense, served a summons, arrested with or without a warrant, tried, or convicted 
pursuant to any law enforcement or military authority.”  See HRS § 378-1.   

The fact that an individual was arrested is not proof that he or she engaged in criminal 
conduct.  Therefore, an individual’s arrest record standing alone may not be used by an employer 
to take a negative employment action.   

An employer is permitted to inquire into an applicant’s conviction record, after a conditional 
offer of employment is made to the applicant and can refuse to employ a person if the criminal 
conviction bears a “rational relationship” to the duties and responsibilities of the position.  See 
HRS § 378-2.5.  A Hawaiʻi Supreme Court ruling indicates that the issue of whether an individual’s 
conviction bears a “rational relationship” to their employment will not be summarily determined by 
a court but will require factual development through discovery in litigation.  See Wright v. Home 
Depot U.S.A., Inc. (2006).  The case involved a salesclerk that sought a promotion to department 
manager in a hardware store.  The store did a background check of the employee, discovered a 
1996 felony drug conviction, and terminated him on that basis.  The court refused to decide that 
a felony drug conviction was or was not “rationally related” to the managerial position as a matter 
of law.  

In addition, in 2015, the Hawaiʻi Supreme Court explained that the rational relationship is 
narrow.  In Shimose v. Hawaiʻi Health Systems Corp. (2015), the court held a conviction for 
possession with intent to distribute crystal methamphetamine did not bear a rational relationship 
to a medical imaging technician’s duties.  The court found that although the technician had access 
to drugs, syringes, needles, and vulnerable patient groups, a felony drug conviction did not bear 
on an individual’s ability to perform the primary imaging duties of the technician position.  Notably, 
the employer failed to establish any of the drugs to which the technician had access were 
controlled substances, and the court indicated the drug conviction might have had a rational 
relationship to the job if the employer had been able to show this. 

In July 2020, the Hawaiʻi State Legislature amended HRS § 378-2.5 to change the 
lookback period for all criminal convictions to felony convictions that occurred in the most recent 
seven years and misdemeanor convictions that occurred in the most recent five years, excluding 
periods of incarceration.  Generally, the law permits employers to assume that the period of 
incarceration is the sentence imposed for the employee’s or prospective employee’s conviction.  
If an employee or prospective employee claims that the period of incarceration was less than what 
is shown on his or her conviction record, the employer must provide the individual with the 
opportunity to present documentary evidence of a date of release to establish a period of 
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incarceration that is shorter than the sentence imposed for the employee’s or prospective 
employee’s conviction.  In all cases, the employee or prospective employee has the burden of 
providing such documentary evidence to the employer. 

There are express exemptions to the conditional offer requirement listed in HRS § 378-
2.5.  The exemptions include: (1) the State or any of its branches, political subdivisions, or 
agencies pursuant to HRS §§ 78-2.7 and 831-3; (2) the department of education pursuant to HRS 
§ 302A-601.5; (3) the department of health with respect to employees, providers, or 
subcontractors in positions that place them in direct contact with clients when providing non-
witnessed, direct mental health services pursuant to HRS § 321-171.5; (4) the judiciary pursuant 
to HRS § 571-34; (5) the counties pursuant to certain subparts of HRS § 846-2.7(b); (6) armed 
security services pursuant to HRS § 261-17(b); (7) providers of a developmental disabilities 
domiciliary home pursuant to HRS § 321-15.2; (8) private schools pursuant to HRS §§ 302C-1 
and 378-3(8); (9) financial institutions in which deposits are insured by a federal agency having 
jurisdiction over the financial institution pursuant to HRS § 378-3(9); (10) detective agencies and 
security guard agencies pursuant to HRS §§ 463-6(b) and 463-8(b); (11) employers in the 
business of insurance pursuant to HRS § 431:2-201.3; (12) employers of individuals or 
supervisors of individuals responsible for screening passengers or property under 49 USC § 
44901 or individuals with unescorted access to an aircraft of an air carrier or foreign carrier or in 
a secured area of an airport in the United States pursuant to 49 USC § 44936(a); (13) the 
department of human services pursuant to HRS §§ 346-974 and 352-5.5; (14) the public library 
system pursuant to HRS § 302A-601.5; (15) the department of public safety pursuant to HRS § 
353C-5; (16) the board of directors of a cooperative housing corporation or the manager of a 
cooperative housing project pursuant to HRS § 421I-12; (17) the board of directors of an 
association under Chapter 514B, or the managing agent or resident manager of a condominium 
pursuant to HRS § 514B-133; and (18) the department of health pursuant to HRS § 321-15.2.   

 In April 2012, the EEOC issued guidance on race and national origin discrimination that 
views consideration of criminal history presumptively unlawful unless the employer can prove its 
policy is narrowly tailored, job-related, and justified by business necessity.  The guidance may be 
found at www.eeoc.gov/laws/guidance/arrest_conviction.cfm.  Other information may be found at 
https://www.eeoc.gov/laws/guidance/questions-and-answers-about-eeocs-enforcement-
guidance-consideration-arrest-and and at https://www.eeoc.gov 
/laws/guidance/what-you-should-know-eeoc-and-arrest-and-conviction-records. 

 Employers must treat all applicants equally when deciding whether to perform a criminal 
background check and must apply the same standards to everyone regardless of their race, 
national origin, sex, religion, disability, genetic information, or age (forty or older).  For example, 
if the employer does not reject applicants of one ethnicity because they have certain criminal 
records, the employer may not reject applicants of other ethnicities because they have the same 
or similar criminal records.   

The EEOC reiterates three factors an employer must consider when evaluating an 
applicant’s conviction history to demonstrate business necessity: (1) the nature and gravity of the 
offense or offenses, (2) the amount of time that has passed since the conviction or completion of 
any sentence or incarceration, and (3) the nature of the job sought or held. 

Even if the employer can support the use of a criminal record under these factors, the 
EEOC expects employers to inform the individual that they may be denied employment because 
of their criminal record, give the individual an opportunity to explain why the criminal history should 

http://www.eeoc.gov/laws/guidance/arrest_conviction.cfm
https://www.eeoc.gov/laws/guidance/questions-and-answers-about-eeocs-enforcement-guidance-consideration-arrest-and
https://www.eeoc.gov/laws/guidance/questions-and-answers-about-eeocs-enforcement-guidance-consideration-arrest-and
https://www.eeoc.gov/laws/guidance/what-you-should-know-eeoc-and-arrest-and-conviction-records
https://www.eeoc.gov/laws/guidance/what-you-should-know-eeoc-and-arrest-and-conviction-records
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not prevent their employment, and, based on this additional information provided, reevaluate 
whether the reliance on the conviction is still job-related and justified by business necessity. 

In August 2013, the EEOC clarified its April 2012 guidance on criminal background 
checks.  The EEOC responded to a letter sent by a number of state attorney generals urging the 
agency to reconsider its guidance regarding the EEOC’s application of disparate impact analysis 
to an employer’s use of criminal history screens.  Disparate impact liability arises if an employer 
uniformly administers a criminal background check that disproportionately excludes people of a 
protected race, national origin, or other protected characteristic, and is not job-related for the 
position(s) in question and consistent with business necessity.  

In its response, the EEOC emphasized that it is not illegal for employers to conduct or use 
the results of criminal background checks and that the guidance does not urge or require 
employers to use individualized assessment instead of bright-line screens.  Instead, the EEOC 
explained that the guidance encourages a two-step process for job applicants, with individualized 
assessment as the second step.  Under this process, an employer would first use a “targeted” 
screen of criminal records that considers at least the nature of the crime, the time elapsed, and 
the nature of the job.  Then, the employer may individually assess the applicants that were 
screened out by the first step.   

Review employment practices to ensure that any employment action taken because of 
criminal conviction complies with both state and federal law.  After making a conditional job offer, 
employers may only consider felony convictions within the last seven years and misdemeanor 
convictions in the last five years (excluding dates of incarceration) and take action only if the 
conviction is rationally related to the duties of the position. 

L. GENETIC INFORMATION 

The Genetic Information Nondiscrimination Act (“GINA”) became effective on November 
21, 2009.  It prohibits employers from firing or otherwise discriminating against employees on the 
basis of “genetic information” and restricts employers, unions, and other covered entities from 
collecting, acquiring, or publicizing such private medical data.  The term “genetic information” is 
broadly defined under the law and extends not only to genetic tests/markers of an employee or 
job applicant, but also to genetic information about family members.  GINA also contains a 
retaliation provision commensurate with that in Title VII. 

The EEOC released the final regulations to implement GINA on November 9, 2010, and it 
went into effect sixty days later.  The final rule explains that Title II of GINA restricts an employer 
from “requesting, requiring, or purchasing genetic information.”  While an employer’s deliberate 
acquisition of genetic information violates the law, employers can also violate GINA without 
specific intent to violate the law by engaging in activity that presents a “heightened risk” of 
acquiring genetic information, such as failing to inform an individual not to provide genetic 
information when they have requested documentation about a manifested disease or disorder. 

Important definitions are included in the final rule.  “Employee” includes applicants as well 
as former employees.  “Family member” includes dependents that are or become related to an 
individual through marriage, birth, adoption, or placement for adoption.  “Genetic information” is 
defined as information about: (1) an individual’s genetic tests; (2) the genetic tests of that 
individual’s family members; (3) family medical history; (4) an individual’s request for, or receipt 
of, genetic services, or the participation in clinical research that includes genetic services by the 
individual or family member of the individual; or (5) genetic information of a fetus carried by an 
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individual or by a pregnant woman who is a family member of the individual and the genetic 
information of any embryo legally held by the individual using an assisted reproductive 
technology. 

GINA prohibits employers from requesting, requiring, or purchasing genetic information 
about an employee or family member except in limited circumstances.  The final rule provides 
that the request of genetic information includes: 

conducting an Internet search on an individual in a way that is likely to result in a 
covered entity obtaining genetic information; actively listening to third-party 
conversations or searching an individual’s personal effects for the purpose of 
obtaining genetic information; and making requests for information about an 
individual’s current health status in a way that is likely to result in a covered entity 
obtaining genetic information. 

The final rule explains specific situations in which obtaining genetic information would be 
permissible.  The most discussed exception is the so-called “water cooler problem,” where a 
supervisor overhears a discussion of an employee’s or employee’s child’s medical condition or 
where genetic information is disclosed in a casual conversation.  An employer that inadvertently 
requests or requires genetic information of the individual or family member of the individual does 
not violate GINA. 

Another exception is when an employer receives genetic information in response to a 
lawful request for medical information in the following situations: (1) documentation to support an 
employee’s request for reasonable accommodation under federal, state, or local laws (i.e., the 
ADA); and (2) documentation for medical information from an individual as required, authorized 
or permitted by federal, state, or local law (i.e., leave under the FMLA for their own serious health 
condition, post-job offer medical examination, or fitness-for-duty medical examination).  An 
employer’s inadvertent acquisition of genetic information in these circumstances is not unlawful 
under GINA as long as the employer provides a “safe harbor” notice to the individual and/or health 
care provider from whom it requested medical information not to provide genetic information.  The 
language of this notice is set forth in the final rule: 

The Genetic Information Nondiscrimination Act of 2008 (“GINA”) prohibits 
employers and other entities covered by GINA Title II from requesting or requiring 
genetic information of an individual or family member of the individual, except as 
specifically allowed by this law.  To comply with this law, we are asking that you 
not provide any genetic information when responding to this request for medical 
information.  “Genetic information” as defined by GINA includes an individual’s 
family medical history, the results of an individual’s or family member’s genetic 
tests, the fact that an individual or an individual’s family member sought or received 
genetic services, and genetic information of a fetus carried by an individual or an 
individual’s family member or an embryo lawfully held by an individual or family 
member receiving assistive reproductive services. 

Regarding post-offer and fitness-for-duty medical examinations, the rule notes that 
provision of the notice is mandatory when an employer requests a health care professional to 
conduct an employment-related medical examination on the employer’s behalf.  Questions about 
family medical history are no longer permitted.  GINA and the final rule distinguish between 
medical examination for employment-related purposes and those for medical treatment, with 
questions touching on genetic information allowable only in the latter. 
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GINA also allows employers to obtain genetic information in connection with employer-
provided health or genetic services, including wellness programs under certain circumstances.  
The employee participating in the program must provide prior knowing, voluntary, and written 
authorization.  As discussed in the final rule, this means that the employer must use an 
authorization form that is written in language “reasonably likely to be understood by the individual 
from whom the information is sought; describes the information being requested; and describes 
the safeguards in place to protect against unlawful disclosure.”  The employer may not receive 
individually identifiable genetic information and cannot offer financial inducements to employees 
for the provision of genetic information.  However, financial inducements may be offered for 
participation in disease management programs in certain circumstances. 

The final rule discusses the “commercially and publicly available information” exception in 
the context of employer internet searches and discovery of information on social networking sites.  
The general rule is that employers cannot search such sites with the intent of finding individuals’ 
genetic information. 

Regarding the confidentiality of written genetic information in hard-copy or electronic form, 
the final rule specifies that such information must be maintained in a confidential medical file that 
is separate from personnel files.  This file may be the same confidential medical information file 
required under the ADA.  However, genetic information placed in personnel files prior to 
November 21, 2009, need not be removed. 

Hawaiʻi law defines “genetic information” as “information about genes, gene products, 
hereditary susceptibility to disease, or inherited characteristics that may derive from the individual 
or family member.”  “Genetic test” is defined as “a laboratory test which is generally accepted in 
the scientific and medical communities for the determination of the presence or absence of 
genetic information.”  It is unlawful for an employer to discharge or refuse to hire someone based 
on genetic information. 

Under this broad definition, employers are not only prohibited from considering an 
individual’s genetic tests, but also an oral recount of an individual’s family history of a disability.  
Also, employers may not consider an applicant’s/employee’s refusal to submit to a genetic test 
revealing genetic information when making a decision to hire or fire an individual. 

M. CREDIT HISTORY 

Hawaiʻi law makes it unlawful for an employer to discriminate in employment because of 
an individual’s credit history or credit report unless that information directly relates to a BFOQ.  
Where credit history is a BFOQ, the credit check may only be made after the employer has 
extended a conditional offer of employment, which may then be withdrawn based on the report.  
An HCRC publication states that “an employer could establish a BFOQ for a position that requires 
an employee to be bonded in order to perform the duties and responsibilities of the job.” 

The prohibition of discrimination based on credit history or report does not apply to 
managerial or supervisory employees, federally insured financial institutions, or inquiries into 
credit history required or permitted for employment purposes by federal or state law.  A 
“managerial employee” is defined as one who “formulates and effectuates management policies 
by expressing and making operative the decisions of the individual’s employer.”  A “supervisory 
employee” is one “having authority, in the interest of the employer, to hire, transfer, suspend, lay 
off, recall, promote, discharge, assign, reward, or discipline other employees, or responsibility to 
direct them, or to adjust their grievances, or effectively to recommend such action, if in connection 



134  Chapter 13 – Discrimination 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

with the foregoing the exercise of such authority is not of a merely routine or clerical nature, but 
requires the use of independent judgment.”  HRS § 378-2.7.   

N. DOMESTIC OR SEXUAL VIOLENCE VICTIM 

Hawaiʻi prohibits discrimination against domestic abuse victims in certain employment-
related situations.  It is an unlawful discriminatory practice for an employer to take negative 
employment actions because of “domestic or sexual violence victim status if the domestic or 
sexual violence victim provides notice to the victim’s employer of such status or the employer has 
actual knowledge of such status.”  When an employer receives such notice or has actual 
knowledge of the domestic or sexual violence victim status, it can verify that status by requesting 
the employee to provide: (1) certified or exemplified restraining orders, injunctions against 
harassment, and documents from criminal cases; (2) documentation from a victim services 
organization or domestic or sexual violence program, agency, or facility, including a shelter or 
safe house for victims of domestic or sexual violence; or (3) documentation from a medical 
professional, mental health care provider, attorney, advocate, social worker, or member of the 
clergy from whom the employee or the employee’s minor child has sought assistance in relation 
to the domestic or sexual violence.  An employer may verify an employee’s status as a domestic 
or sexual violence victim not more than once every six months.  When the employee submits 
verification through a protective order with an expiration date, further verification may occur only 
after the expiration date or any extensions of the protective order, whichever is later.  See HRS § 
378-2(b).   

The law also requires employers to provide reasonable accommodation in the workplace 
for an employee who is a known victim of domestic or sexual violence, including but not limited 
to: 

• Changing the contact information, such as telephone numbers, fax numbers, or email 
addresses, of the employee; 

• Screening the telephone calls of the employee; 

• Restructuring the job functions of the employee; 

• Changing the work location of the employee; 

• Installing locks and other security devices; and 

• Allowing the employee to work flexible hours. 

 An employer need not make accommodations if they cause undue hardship on the work 
operations of the employer.  “Undue hardship” means an action requiring significant difficulty or 
expense to the operation of an employer, when considered in light of the following factors: (1) the 
nature and cost of the reasonable accommodation needed under this section; (2) the overall 
financial resources of the employer, the number of employees of the employer, and the number, 
type, and placement of the work locations of the employer; and (3) the type of operation of the 
employer, including the composition, structure, and functions of the workforce of the employer, 
the geographic separateness of the victim’s work location from the employer, and the 
administrative or fiscal relationship of the work location to the employer.  Prior to making any 
reasonable accommodation under this law, an employer may verify the victim status of the 
employee as described above.  See HRS § 378-81.   
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Besides the damages provided by the Hawaiʻi Employment Practices Law, HRS § 378-82 
allows an employee denied reasonable accommodations by an employer to file a civil action 
against the employer to enforce the law and recover costs, including reasonable attorneys’ fees, 
incurred through the lawsuit. 
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CHAPTER 14 
SEXUAL AND OTHER FORMS OF ILLEGAL HARASSMENT 

 

COMPLIANCE CHECKLIST 

 Federal and Hawaiʻi laws prohibit employment harassment based on a protected 
characteristic.  This includes third-party harassment and workplace bullying.  Employers 
can ensure compliance with these laws by taking the following steps: 

 Promulgate a written harassment policy with multiple avenues of reporting. 
 Require managers to report any and all complaints and concerns. 
 Train managers and employees on a regular basis. 
 Investigate complaints thoroughly and take prompt and effective remedial action. 
 Prevent retaliation immediately and in the future. 
 Check the background of all hires and promotions into supervisory positions to 

determine any prior history of harassment or criminal convictions for sexual assault 
within the past seven years for felony convictions and five years for misdemeanor 
convictions before the date of the application not including any period of 
incarceration.1 

 Employers are strictly liable for sex or ancestry harassment by the supervising 
employee, requiring employers to take extra steps to avoid liability. 

A. BACKGROUND 

Employment harassment based on a protected characteristic is a form of discrimination 
that is prohibited by federal and/or Hawaiʻi law if that harassment is unwelcome, sufficiently 
severe, or pervasive, and has the purpose or effect of either unreasonably interfering with a 
claimant’s work performance or creating an intimidating, hostile, or offensive work environment.  
The claimant must perceive the harassment as having such a purpose or effect and that 
perception must be objectively reasonable to a person in the same classification as the claimant.   

Employers may reduce exposure for employment harassment claims by developing and 
disseminating policies that prohibit harassment based on protected classifications.  Such policies 
must provide for reasonable reporting procedures, prompt and thorough investigations, and 
effective discipline reasonably calculated to end the harassment.  Regular review of company 
harassment policies and training of managers and employees about harassment issues is 
necessary.  

                                                 
1 Check with a Torkildson Katz attorney before relying on the conviction not to hire or promote an 
individual, as the conviction must be rationally related to the core duties and responsibilities of 
the job.  See Chapters 2 and 13.  
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B. HOW THE LAW WORKS 

1. Conduct Constituting Harassment 

Both Title VII and HRS Chapter 378 prohibit discrimination based on protected 
characteristics.  Covered federal contractors are also prohibited from discriminating on the basis 
of sex, race, or national origin, and are required to prevent and correct harassment on these 
bases by Executive Order (“EO”) 11246 and federal regulations.  See Chapter 16 for further 
discussion of EO 11246 and affirmative action compliance.  EO 13672, signed by President 
Barack Obama on July 21, 2014, added sexual orientation and gender identity to the prohibited 
bases of discrimination and harassment for federal contractors in EO 11246.  The final rules 
implementing this new protected class for federal contractors took effect April 8, 2015.  See 
Chapter 15.2      

Harassment is a form of discrimination.  Harassment may be verbal, physical, or visual in 
nature.  It often consists of verbal conduct based on an employee’s sex or gender, gender identity 
or expression, sexual orientation, age, race, ancestry, disability, or other protected characteristic.  
On June 15, 2020, the U.S. Supreme Court issued its decision in Bostock v. Clayton County, 
Georgia, in which the Court held the Civil Rights Act of 1964 guarantees protections from 
workplace discrimination and harassment to gay and transgender people.  Justice Neil M. 
Gorsuch delivered the Court’s opinion:  “[W]e must decide whether an employer can fire someone 
simply for being homosexual or transgender.  The answer is clear.  An employer who fires an 
individual for being homosexual or transgender fires that person for traits or actions it would not 
have questioned in members of a different sex.  Sex plays a necessary and undisguisable role in 
the decision, exactly what Title VII forbids.” 

• Sexual harassment may consist of sexually suggestive comments or innuendoes, 
sexual advances, pornographic emails, obscene jokes, intrusive questions or 
comments regarding an individual’s appearance or sexual conduct, or gender-specific 
insults.  Sexual harassment can occur between persons of the same sex, and sexual 
orientation is not relevant. 

• Racial harassment may involve unwelcome comments, slurs, or jokes regarding an 
employee’s race or ethnicity. 

 Harassment may also involve touching, assaults, and other abusive non-verbal 
(sometimes criminal) conduct. 

 The seminal U.S. Supreme Court case of Meritor Savings Bank v. Vinson (1986) 
established that Title VII was “not limited to ‘economic’ or ‘tangible’ discrimination,” finding that 
the intention of Congress was “‘to strike at the entire spectrum of disparate treatment of men and 
women’ in employment. . . .”  The Court pointed out that guidelines issued by the Equal 
Employment Opportunity Commission (“EEOC”) specified that sexual harassment leading to 
noneconomic injury was a form of sex discrimination prohibited by Title VII.  The Court recognized 
that plaintiffs could establish violations of the Act “by proving that discrimination based on sex has 
created a hostile or abusive work environment.”  Oncale v. Sundowner Offshore Services (1988) 

                                                 
2 On March 27, 2017, President Donald Trump rescinded President Obama’s Fair Pay and Safe 
Workplaces (EO 13673) that required bidders for federal contracts to disclose their labor law 
violations, which President Obama issued in tandem with EO 13672.  EO 13672’s Lesbian, Gay, 
Bisexual, Transgender (“LGBT”) protections would have been stronger with EO 13673. 
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set the precedent for analyzing same-sex harassment, and sexual harassment without motivation 
of “sexual desire,” stating that any discrimination based on sex is actionable so long as it places 
the victim in an objectively disadvantageous working condition, regardless of the gender of either 
the victim or the harasser.  In Ellison v. Brady (1991), the Ninth Circuit established that a female 
plaintiff states a prima facie case of hostile work environment sexual harassment when she 
alleges conduct that a reasonable woman would consider sufficiently severe or pervasive to alter 
the conditions of employment and create an abusive working environment.  Thereafter, evaluating 
the objective offensiveness of conduct is measured from the perspective of a reasonable person 
of the same protected status as the victim. 

If harassment occurs “because of” an employee’s membership in a protected class, an 
employee can plead one or both of the following legal theories: “quid pro quo” or “hostile work 
environment” harassment.  See Nelson v. Univ. of Hawaiʻi (2001).  “Quid pro quo” cases generally 
involve allegations that an employer conditioned employment benefits on sexual favors.  “Hostile 
work environment” cases require an employee to show that (1) he or she was subjected to sexual 
advances, requests for sexual favors, or other verbal or physical conduct or visual forms of 
harassment of a sexual nature; (2) the conduct was unwelcome; (3) the conduct was severe or 
pervasive; (4) the conduct had the purpose or effect of either (a) unreasonably interfering with the 
employee’s work performance, or (b) creating an intimidating, hostile or offensive work 
environment; (5) the employee actually perceived the conduct as having such purpose or effect; 
and (6) the employee’s perception was objectively reasonable to a person of the employee’s 
gender in the same position as the employee. 

To show that the conduct was unwelcome, a plaintiff must show that he or she regarded 
the conduct as undesirable or offensive when it occurred.  If the plaintiff invited the conduct or 
engaged in similar conduct, fact finders may conclude that the conduct was welcome.  Simple 
teasing, offhand comments, and isolated incidents do not rise to the level of severe or pervasive.  
Hostile work environment claims have both objective and subjective components.  The victim 
must actually perceive the conduct in question to be hostile and abusive.  Moreover, the harassing 
conduct must be such that a reasonable person in the victim’s position would also find the conduct 
hostile and abusive.  In Harris v. Forklift Systems (1993), the U.S. Supreme Court noted that the 
factors considered in determining whether harassment is objectively severe or pervasive include:  
(1) frequency of the conduct; (2) its severity; (3) whether it is physically humiliating or threatening, 
or a mere offensive utterance; and (4) whether it unreasonably interferes with an employee’s work 
performance.  

Actionable harassing conduct need not explicitly reference an employee’s protected 
characteristic.  Sexual or gender harassment may consist of nonsexual conduct directed at a 
complainant because of his or her gender.  In EEOC v. Nat’l Educ. Ass’n Alaska (2005), for 
example, the female employees experienced verbal abuse (“shouting, screaming, and foul 
language”) from the male supervisor.  The supervisor also lunged at the female employees, shook 
and pummeled his fists at them, stalked them, grabbed them by their shoulders, and made other 
physically threatening gestures that were confirmed through the testimony of both male and 
female employees, and were also documented in police reports.  The Ninth Circuit Court of 
Appeals found that the supervisor's behavior, while not on its face sex- or gender-related, 
nonetheless met the “severe and pervasive” test for the case to survive summary judgment, 
because there was substantial “direct comparative evidence about how the alleged harasser 
treated members of both sexes,” which could allow a reasonable jury to conclude that “‘members 
of one sex [had been] exposed to disadvantageous terms or conditions of employment to which 
members of the other sex are not exposed.’”  The supervisor could be liable under Title VII for 
harassment because of sex where there was evidence that he took “advantage of a traditionally 
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female workplace because he is more comfortable when bullying women than when bullying 
men.” 

In light of the risk of liability to both companies and individuals, it is very important to 
continue to stress proper employee conduct in the workplace.  Common local practices can run 
afoul of harassment laws.  The “aloha” style of greeting, frequently consisting of a hug and a kiss 
on the cheek, could be severe conduct that constitutes sexual harassment.  In 2004, the Hawaiʻi 
Supreme Court held that a pinch on the butt is sexual assault in the fourth degree and may be 
sufficiently severe to constitute actionable hostile work environment sexual harassment under 
state law.  Arquero v. Hilton Hawaiian Village LLC (2004).  This decision emphasizes the fact that 
one incident of sexual touching in the workplace can bring liability under Hawaiʻi’s sexual 
harassment law for the harasser and the employer.   

In June 2020, the EEOC published guidance on pandemic-related harassment due to 
national origin, race, or other protected characteristics.3  In particular, managers should be alert 
to demeaning, derogatory, or hostile remarks towards employees who are or are perceived to be 
of Asian national origin, including about the COVID-19’s origins.  The EEOC emphasized that 
harassment during the pandemic may occur using electronic communication tools — regardless 
of whether employees are in the workplace, teleworking, or on leave.  

Harassment claims must be timely filed with the Hawaiʻi Civil Rights Commission 
(“HCRC”) within 180 days of the last act of harassment or if the employer has fifteen or more 
employees, the employee may file with the EEOC within 300 days.  Claims of sexual harassment 
or sexual assault, and related emotional distress or invasion of privacy claims may be filed directly 
in Hawaiʻi State Court within two years. 

2. Prohibition of Retaliation for Disclosing or Discussing Sexual Harassment 
or Sexual Assault 

In 2020, the Hawaiʻi State Legislature passed HB 2054 HD1 SD1, which amends HRS 
Chapter 378 by prohibiting an employer from retaliating against an employee for disclosing or 
discussing sexual harassment or sexual assault.  This appears to be an easier standard for an 
employee to meet than the Hawai‘i Whistleblower Protection Act or the anti-retaliation provisions 
of Title VII or HRS § 378-2.  However, this new prohibition does not apply to: (1) Human 
Resources (“HR”) employees who are expected to maintain the confidentiality of an investigation 
as part of their official duties; (2) employees asked to maintain the confidentiality of an ongoing 
HR investigation; and (3) proceedings pursuant to HRS § 624-25.5 (i.e., proceedings and records 
of peer review committees and quality assurance committees).  The amendment also prohibits 
an employer from requiring an employee to enter into a nondisclosure agreement pertaining to 
sexual harassment or sexual assault.  

3. Employer Liability 

a. Harassment by Supervisors 

In determining whether an employer is liable for hostile work environment harassment, 
federal and Hawaiʻi courts apply different tests depending on the identity of the person committing 

                                                 
3 See https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-
act-and-other-eeo-laws.  

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
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the harassment.  Individual liability of a manager or supervisor differs between federal and Hawaiʻi 
laws. 

Under federal law, if the person committing the sexual harassment is a manager or 
supervisor, employers are strictly liable if the employee victim suffered a “tangible employment 
action” as a result of the harassment.  In general, “tangible employment actions” are those that 
involve direct economic harm to the employee, such as termination or reduction of pay.  Strict 
liability means that the employer will be held liable for the harassment, regardless of whether it 
was aware of the harassment and/or took prompt and effective steps to end the harassment. 

In federal cases involving sexual harassment by a supervisor where no tangible 
employment action is taken, the employer will be held liable for harassment unless it can prove, 
as an affirmative defense, that (1) it exercised reasonable care to prevent and promptly correct 
any sexually harassing behavior; and (2) the employee unreasonably failed to take advantage of 
the employer’s anti-harassment policies and any preventive or corrective opportunities.  An 
employer must prove both elements in order to avoid liability. 

To establish the first prong of the affirmative defense, employers should be prepared to 
present evidence they have a policy prohibiting sexual harassment and they effectively 
disseminated that policy.  Proof of the second prong of the affirmative defense will typically involve 
evidence the employee failed to timely complain about the harassing conduct.  This means that if 
an employee sits on his or her sexual harassment claim and does not report it to the employer in 
a timely manner, the consequence could be the dismissal of the employer from the lawsuit.  
However, the individual manager or supervisor who committed the harassment may still be liable 
for damages to the victim. 

In contrast, the HCRC administrative rules on ancestry and sexual harassment provide 
that employers are liable for harassment by “agents and supervisors” regardless of whether the 
harassing conduct was authorized or forbidden, and regardless of whether the employer knew or 
should have known of the harassing conduct.  The Hawaiʻi Supreme Court approved these rules, 
making employers strictly liable for ancestry and sexual harassment by supervisors, and rejected 
the affirmative defense available under federal law.  See Lales v. Wholesale Motors Co. (2014).  
Employers should nonetheless comply with the requirements of the first prong of the affirmative 
defense, by disseminating the company’s harassment policy to all employees.  Such “reasonable 
care” can assist in the limitation of damages.  At a minimum, the employer’s dissemination of a 
policy and the employee’s failure to complain are likely to affect the damage calculation if they 
are held liable. 

b. Harassment by Coworkers and Third Parties 

Under both federal and state law, an employer is liable for harassment perpetrated by 
coworkers or third parties if (1) the employer either knew or reasonably should have been aware 
of the harassment; and (2) failed to take prompt and effective remedial action calculated to end 
the harassment and prevent its reoccurrence. 

The first prong of this standard requires management to have either actual or constructive 
knowledge of the harassment.  This requirement may be satisfied by proof that an employee 
complained to a supervisor or by proof that the harassment was so pervasive that the employer 
should have known about it.  Under Hawaiʻi case law, it may be an issue of fact for a jury to 
determine whether physical conduct between coworkers is “severe” enough to create a hostile 
work environment.   
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The second prong requires a showing that the employer failed to take prompt and effective 
remedial action.  Once an employer becomes aware of harassment, it should undertake a prompt 
and thorough investigation.  While the investigation is conducted, the employer should consider 
physically separating the alleged harasser from the complainant by temporarily transferring or 
suspending the alleged harasser.  If, after the investigation, the employer finds that harassment 
has occurred, the employer’s total response must be reasonably calculated to end the 
harassment.  The remedy must be prompt and persuade the harasser to refrain from engaging in 
similar conduct in the future.  For employees, the remedy must include some form of disciplinary 
action that must be proportionate to the severity of the offense.  The harasser should be warned 
that future infractions could result in termination.  The employer should follow up with the 
complainant to make sure that the harassment does not reoccur.   

Employers also can be liable for coworker and third-party harassment if managers or 
supervisors are aware of the harassment but do not report it to the appropriate individual within 
the company for immediate handling and/or investigation.  To protect against such liability, 
employers should train managers and supervisors of their responsibility to report any and all 
concerns and complaints of harassment to the appropriate individual, conduct a prompt and 
thorough investigation and, if necessary, take effective remedial action to stop the harassment.  
This includes immediately protecting employees from known or reported harassment by 
customers or vendors. 

c. Workplace Romances 

Consensual affairs are not unusual, but they raise many problems for the employer and 
risks for those involved.  If the paramour receives bonuses and benefits not provided to other 
workers, can those employees claim they have been sexually harassed by the consensual 
workplace affair?  Most courts have answered “no.”  But the California Supreme Court, 
interpreting the state’s Fair Employment and Housing Act, unanimously ruled that widespread 
sexual favoritism, even based on consensual relationships, can create a hostile environment for 
others in the workplace.  Miller v. Dept. of Corrs. (2005).  The termination of a consensual affair 
can create the potential for a harassment claim if one of the employees continues to engage in 
behavior that has become unwelcome. 

4. Individual Liability 

Individuals may not be held liable for harassment under federal law.  Under Hawaiʻi law, 
however, individuals can be held liable if they aided, abetted, incited, compelled, or coerced the 
prohibited employment practice.  The Hawaiʻi Supreme Court held employees are not individually 
liable under HRS § 378-2 solely because they are an agent of the employer.  Lales v. Wholesale 
Motors Co. (2014).  It is unclear whether individual liability for sexual harassment or sexual assault 
and related claims of emotional distress and invasion of privacy can be imposed under HRS § 
378-3(10), which authorizes a civil suit for sexual harassment within two years of the last act of 
harassment.  Individuals may also be held individually liable for willful or wanton misconduct under 
Iddings v. Mee-Lee (1996) and Abadilla v. Iwata (2013).   
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C. TIPS FOR EMPLOYERS 

1. Preventive Measures 

As the EEOC and HCRC expressly state, prevention is the best tool for avoiding 
complaints of harassment.  The following are recommended preventive measures that every 
employer should attempt to implement. 

a. Promulgate a written harassment policy prohibiting harassment on 
the basis of sex and other protected categories.  Clearly communicate that harassment will 
not be tolerated, with easy-to-understand descriptions and examples of prohibited conduct.  
Explain that prohibited conduct does not need to rise to the level of unlawful conduct to violate 
the policy.  Ensure that the policy provides for multiple avenues of reporting harassment by 
identifying responsible individuals and providing telephone numbers, and explicitly mandate 
supervisors to report any and all concerns and complaints of prohibited conduct to the human 
resources department, if applicable, or upper management.  Do not require employees to report 
harassment only to their immediate supervisor, or only to the company president, since the 
designated individual may also be the one causing the harassment.  Specify that complaints may 
be made either orally or in writing.  The policy should prohibit retaliation against employees who 
file a complaint or who cooperate with an investigation. 

b. Ensure that written policies prohibiting harassment are distributed to 
all employees, supervisors, and managers.  Require employees to sign a written 
acknowledgment of receipt.  Consider annual re-distribution of policies. 

c. Provide regular training to all supervisors about illegal harassment 
and their obligations under the company’s anti-harassment policy.  Employers can be liable 
for harassment when supervisors were aware of the harassing conduct, even if the victim never 
made a formal complaint.  It is important for supervisors to understand that they are obligated to 
report any and all concerns or complaints about prohibited harassment to human resources or 
upper management immediately, even though the employee wants to keep the matter 
“confidential.”  If the employer has a separate human resources department, the investigation and 
response to the complaint may be made by human resource professionals who should be trained 
to address harassment problems.  At a minimum, however, supervisors should be trained to 
identify and report any conduct that may constitute harassment. 

d. Consider providing training to all employees on workplace 
discrimination and harassment.  Employees should be instructed on the need to respect the 
feelings, attitudes, and personal space of others, and should understand the consequences they 
face if they engage in illegal harassment.  Although businesses may be wary of the cost of such 
training, discrimination and harassment suits have tremendous economic consequences, and 
money spent in prevention will be justified if it prevents even a single lawsuit or charge.  Moreover, 
employee training will assist an employer to prove the first prong of the affirmative defense and 
limit damages. 

e. Improve the company’s ability to show that no employee with 
supervisory or agency status aided the alleged discriminatory practice.  Specifically define 
which individuals are able to impose “a significant change in employment status, such as hiring, 
firing, failing to promote, reassignment with significantly different responsibilities or a decision 
causing a significant change in benefits.”  Vance v. Ball State Univ. (2013). 



Chapter 14 – Sexual and Other Forms of Illegal Harrassment  143 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

f. Help avoid strict liability by carefully selecting supervisory 
employees: 

1. Carefully screen and train individuals who may have any supervisory 
or agency status.   

2. Investigate whether they have ever been accused of discriminatory 
practices and what was the result before providing them any authority.  

3. Ensure they understand their responsibility to avoid claims against the 
company and remaining individual exposure for doing things like taking 
no action in response to complaints although having the authority to do 
so or approving adverse actions.  

4. Consider agreeing to defend and indemnify employees who have 
responsibility for those functions, provided the company determines 
they complied with company policy. 

g. Ensure all employees understand they are not protected against 
claims that they are individually liable under Lales for sexual harassment or sexual assault, 
related claims of emotional distress and invasion of privacy under HRS § 378-3(10), or willful or 
wanton misconduct under Iddings v. Mee-Lee (1996) and Abadilla v. Iwata (2013).   

2. Investigate Complaints Promptly and Ensure that Retaliation does not Occur 

Once an employer has knowledge of alleged conduct that may constitute prohibited 
harassment, it has a duty to take prompt and effective remedial action reasonably calculated to 
ensure that the harassment does not continue.  What constitutes “prompt” action will vary 
depending on the circumstances of each particular case.  While a thorough investigation may take 
time to complete, the investigation should be initiated immediately upon receipt of a 
complaint (the same day) or as soon thereafter as possible. 

Care should be taken in selecting the proper person to conduct the investigation.  The 
investigator must be discrete and fair.  Employers may wish to have the investigation performed 
by an outside consultant or employment attorney, so as to promote the perception that the 
investigation is being performed by an independent, unbiased person.  Use of an outside 
investigator can also protect the confidentiality of the investigation and the final report, including 
protection under the attorney-client privilege if legal counsel conducts the investigation.  
Employers should remember that whoever performs the investigation may eventually be called 
upon to be a witness in any civil litigation that may later arise. 

In many cases, the investigation and response to a complaint may take days, or in cases 
involving many witnesses, even weeks.  The employer should ensure that no further harassment 
takes place while the alleged harassing conduct is being investigated, and that no retaliation 
occurs as a result of the complaint or an employee’s participation in the investigation.  Employers 
should consider physically separating the alleged harasser from the complainant by temporarily 
transferring the alleged harasser, or by placing him or her on suspension pending investigation.  
The complaining employee should not be transferred or suspended, as some courts have held 
that such a solution merely perpetuates the harassment or creates a claim for retaliation. 

Employers should follow similar investigation procedures in response to all complaints of 
harassment.  By following the same procedures in response to each complaint, employers can 
minimize the likelihood that the accused harasser will subsequently claim that the manner in which 
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the investigation was conducted was discriminatory.  Failure to investigate a complaint would 
prohibit an employer from successfully asserting the defense that it took prompt and effective 
remedial action and could lead employees to believe the complaint process is a sham, possibly 
justifying future failures to complain. 

a. Make a Determination and Document 

Once an investigation is completed, the results should be reviewed, and a written 
determination should be made regarding whether the alleged offender has violated company 
policy.  The determination should not be phrased in terms of whether sexual harassment or other 
illegal harassment has occurred.  Harassment on the basis of a protected classification is a legal 
conclusion that hinges on a variety of considerations.  A determination regarding whether illegal 
harassment has occurred should be made by the appropriate factfinder in a legal proceeding.  An 
employer’s determination should be framed in terms of whether the company’s policy prohibiting 
harassment has been violated by the accused.   

b. Take Prompt and Effective Remedial Action 

If it is determined that a violation occurred, the company must take action that is 
reasonably calculated to end the harassment in a timely manner.  The totality of the company’s 
response will determine whether it was reasonable under the circumstances that existed.  For 
that reason, employers must follow up with the complainant to ensure that the harassment has 
ended, and that no retaliation concerns have come up. 

Courts have held that ending the harassment is not the only goal of the anti-harassment 
laws.  These statutes additionally seek to prevent future harassment.  Therefore, employers must 
take disciplinary action against a harasser even if the harassment has already ended. 

Possible remedial actions to take following a sexual harassment investigation include the 
following:  training, requiring an apology, verbal reprimand or written warning, counseling, transfer 
or reassignment of harasser, demotion, suspension, and/or termination. 

A determination as to what constitutes a “sufficient” disciplinary response depends on the 
facts and circumstances.  Employers should take into account the nature and severity of the 
conduct, the level of discipline previously meted out for a similar violation, the desires of the 
complaining employee, and the character of the alleged harasser.  If the harasser does not take 
the disciplinary action seriously, the employer should consider upgrading the disciplinary action 
so that (s)he understands the consequences of the wrongful conduct. 

c. Address Workplace Romances 

Management training about the pitfalls of workplace romances and a policy regarding 
workplace romances are ways to bring awareness of the possible workplace consequences of 
such relationships.  In cases where workplace relationships occur, employers should consider 
requiring managers and supervisors to notify management when they have started a relationship 
with a subordinate employee.  Employers may also want to consider removing the manager or 
supervisor from the subordinate’s direct chain of command.  Some employers also require the 
involved employees to execute a written agreement acknowledging that their relationship is 
consensual, and that they are aware of the employer’s harassment policy. 
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3. Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act 

The Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act 
(“EFASASHA”) prevents enforcement of any pre-dispute arbitration agreement or joint action 
waiver with respect to a case filed under federal or state law if it relates to a sexual assault or 
harassment dispute that arose or accrued after March 3, 2022.  The Court will decide whether to 
enforce the agreement, even if the agreement delegates the decision to the Arbitrator.  Since 
EFASASHA enforceability restriction refers to “a case” rather than merely “a claim” relating to 
sexual assault or harassment, plaintiffs may oppose enforcement of agreed upon arbitration 
against claims unrelated to the alleged sexual assault or harassment.  Employers should consider 
opposing those attempts by revising their arbitration agreement to address the possibility and 
relying on the legislative intent to address only sexual harassment and assault claims. 



© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

CHAPTER 15 
DISABILITY DISCRIMINATION  

 

COMPLIANCE CHECKLIST 

 Federal and/or Hawaiʻi law prohibit disability discrimination.  Employers are 
encouraged to take the following steps to ensure compliance with disability discrimination 
laws: 

 Review policies and training for managers on reasonable accommodation and the 
interactive process, including when there may be a duty to inquire about 
accommodation before any employee request.  Maintain confidential records of all 
interactive process discussions with employees. 

 Have written job descriptions that accurately identify qualification standards and 
essential versus marginal job functions; review and update these regularly. 

 Make sure screening, aptitude, or ability tests relate directly to the ability to perform 
essential job functions and are consistent with business necessity. 

 Note that CDC and public health authorities’ guidance indicates COVID-19 is a direct 
threat under the ADA.  

 Consult with counsel about the ADA’s interplay with FMLA and/or workers’ 
compensation law. 

A. BACKGROUND AND COVERAGE 

Discrimination against qualified individuals with disabilities is prohibited by both federal 
and state law.  The Americans with Disabilities Act of 1990 (“ADA”) as amended in 2008 by the 
ADA Amendments Act (“ADAAA”), and the Rehabilitation Act of 1973 (“Rehabilitation Act”), are 
federal laws that prohibit disability discrimination in both the public and private sectors.  

The Rehabilitation Act applies to the federal government, federal contractors, and any 
entity receiving “federal financial assistance.”  New Rehabilitation Act Section 503 regulations 
impose burdens on federal contractors. 

The ADA applies to all private, state, or local government employers with fifteen or more 
employees.  Both full-time and part-time employees are counted in determining whether a 
business is covered by the ADA.  Shareholder-directors of a professional corporation may be 
considered “employees” if they are subject to the professional corporation’s control. 

Hawaiʻi’s disability discrimination law applies to employers with one or more employees.  
It is substantially similar to the provisions of the ADA.  The Hawaiʻi Civil Rights Commission’s 
(“HCRC”) administrative rules interpreting the state’s disability discrimination statute conform to 
changes in federal law under the ADAAA and Equal Employment Opportunity Commission 
(“EEOC”) regulations.  However, some significant differences exist between state and federal law.  
For example, state rules do not automatically exclude individuals whose prescription glasses or 
contacts correct their vision to 20-20 from the category of individuals with disabilities, and state 
rules impose added burdens for employers seeking medical information from employees and their 
health care providers for the purpose of identifying reasonable accommodations. 
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B. HOW THE LAW WORKS 

1. Overview 

Disability discrimination laws impose detailed limitations and requirements relating to: 
(a) testing and questions at the pre-employment interview and recruitment stages, (b) medical 
examinations for job applicants and employees, and (c) maintenance of employee medical 
information.  Disability discrimination laws additionally prohibit discrimination against qualified 
individuals with disabilities, individuals with a record of disability, and individuals who are regarded 
as having a disability.  Unlike other areas of employment discrimination law, the federal and state 
disability discrimination laws require affirmative efforts by employers to make “reasonable 
accommodation” for an individual’s disabilities. 

2. Questioning, Testing, and Medical Examinations 

Prohibitions on questioning and testing can arise at three stages in the employment 
relationship: 1) before an applicant receives a conditional job offer, 2) after a conditional job offer 
is made, and 3) after an employee is working at the company.  Employers should keep in mind 
that they have an obligation to provide reasonable accommodation during the application stage.  
If an applicant needs a reasonable accommodation to complete the application process, it should 
be provided. 

a. Before an Applicant Receives a Conditional Job Offer 

Employers are strictly prohibited from asking questions that would identify the applicant 
as an individual with a disability or that are likely to elicit information about a disability.  Such 
prohibited questions may include inquiries into the applicant’s physical or mental condition, 
whether the individual will need reasonable accommodation in performing the duties of a position, 
whether the applicant can perform major life activities, and questions about an applicant’s 
workers’ compensation history or history of prior illness. 

Employers may ask whether the applicant is able to perform specific job functions with or 
without accommodation.  Employers cannot ask whether an applicant will need reasonable 
accommodation to perform a job, unless it is clear that the applicant will require accommodation 
because of an obvious disability, or because the applicant has voluntarily disclosed their disability. 

Employers cannot require or request that an applicant undergo a medical examination at 
the pre-offer stage.  EEOC guidance suggests that, to the extent COVID-19 symptoms are 
indistinguishable from symptoms of seasonal influenza, they may not provide a reasonable basis 
for a disability-related inquiry prior to a conditional offer.  Such examinations include, but are not 
limited to, any examination which measures an applicant’s physiological or biological responses 
to stimuli, such as heart rate, body temperature, blood pressure tests, or eye examinations.  In 
general, physical fitness or agility tests are not considered “medical examinations,” unless they 
measure physiological responses such as heart rate or blood pressure.  For example, asking an 
applicant to carry a 40-pound load up a flight of stairs is not a medical exam; however, measuring 
the applicant’s pulse after they have carried a 40-pound load up a flight of stairs is a prohibited 
medical exam.  Psychological testing is considered a medical exam if it provides information about 
an applicant which would lead to identifying a mental disorder or impairment.  If a test simply 
measures aptitude or information about an applicant’s personality traits (such as leadership 
ability), the test will probably not be considered a medical examination. 
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The EEOC has not given any guidance on whether employers should implement 
mandatory vaccination programs.  However, recent EEOC guidance indicates that, despite the 
COVID-19 vaccine itself not being a medical examination, the eligibility questions prerequisite to 
participation in a mandatory COVID-19 vaccination program are a medical examination that is 
generally prohibited at the pre-offer stage absent the employer being able to affirmatively prove 
the examination is “job related and consistent with business necessity.”  Thus, according to the 
EEOC, to screen for eligibility to participate in a mandatory COVID-19 vaccination program at the 
pre-offer stage, “an employer would need to have a reasonable belief, based on objective 
evidence, that an employee who does not answer the questions and, therefore, does not receive 
a vaccination, will pose a direct threat to the health or safety of herself or himself or others.”   

While the EEOC suggests employers could avoid having to bear that burden by making 
participation in the vaccination program (and thus answering the eligibility questions) voluntary, 
this has obvious drawbacks.  Similarly unhelpful is the EEOC’s suggestion that employers could 
accomplish the same avoidance by requiring prospective employees to receive a COVID-19 
vaccination from a third party with which the employer has no contractual relationship (e.g., a 
pharmacy or other health care provider).  While the EEOC is correct that mere failure to show 
proof of vaccination in and of itself does not elicit any information that would constitute a medical 
examination and could be unrelated to a disability, follow-up questions about why they had not 
complied with the employer’s requirement would almost certainly tread back into prohibited areas. 

Past illegal drug addiction is considered a disability under the ADA and Hawaiʻi law, and 
employers may not refuse to hire or terminate because of it.  Accordingly, employers may not 
question applicants about their past history of illegal drug addiction.  For example, employers may 
not ask questions such as, “How often did you use illegal drugs in the past?” or “Have you ever 
been treated for drug abuse?”  For a discussion of the laws relating to testing for current illegal 
drug use, please refer to Chapter 29. 

Current and past alcoholism is a protected disability under the ADA and Hawaiʻi law.  
Although employers may prohibit employees from being under the influence of alcohol during 
work time, employers must use caution in posing questions relating to current alcohol use at the 
application stage.  An employer may not test job applicants for alcohol consumption at the pre-
employment offer stage.  Also, an employer may not ask questions about how much alcohol the 
applicant drinks, nor can the employer ask whether the applicant has participated in an alcohol 
treatment program. 

Federal contractors subject to the new Rehabilitation Act Section 503 regulations require 
contractors to invite applicants to self-identify at the pre-offer stage, in addition to the already 
required post-offer self-identification invitation.  The Office of Federal Contract Compliance 
Programs (“OFCCP”) added this requirement so that contractors can track the number of 
individuals with disabilities who apply for jobs and use this information to assess the effectiveness 
of their outreach and recruitment efforts.  The pre-offer invitation to self-identify may be included 
in the contractors’ application materials for a position but must be separate from the application.  
The OFCCP has developed a form for contractors to use to invite self-identification of disability.  
The form is available on the OFCCP website, at https://www.dol.gov/agencies/ofccp/section-503.  
Contractors must also invite their employees to self-identify every five years, beginning the first 
year that they become subject to the Section 503 voluntary self-identification requirements.  In 
addition, at least once during the years between these invitations, contractors must remind their 
employees that they may voluntarily update their disability status at any time. 

https://www.dol.gov/agencies/ofccp/section-503
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b. After a Conditional Job Offer Is Made 

A “conditional offer of employment” is a good-faith job offer that is conditioned upon the 
applicant’s satisfactory fulfillment of particular conditions that may include successful completion 
of a physical exam.  A conditional offer is generally made after determining that an applicant’s 
educational background, work history, skills, and references qualify them for the job. 

After making a conditional offer of employment to an applicant, but before the applicant 
begins working, the ADA and Hawaiʻi law permit employers to require applicants to submit to a 
medical examination.  According to EEOC guidance, ADA-covered employers may screen job 
applicants for symptoms of COVID-19 after making a conditional offer, as long as it does so for 
all entering employees in the same type of job.  Such questions and examinations do not have to 
be job-related if the employer subjects all entering employees in the same job category to the 
same inquiries and examinations, regardless of disability.  If certain criteria are used to screen 
out a disabled employee as a result of such an examination or inquiry, the employer must prove 
both that the exclusionary criteria are job-related and consistent with business necessity, and that 
a reasonable accommodation would not address the basis for exclusion. 

If an applicant or employee with a disability informs the employer that some adjustment or 
change is needed to do a job, even without specifically requesting a “reasonable accommodation,” 
both federal and Hawaiʻi law require that employers initiate an “interactive process” to address 
the concern.  The “interactive process” should identify the precise limitations resulting from the 
disability, and potential reasonable accommodations.  At the post-offer stage, an employer may 
also request medical documentation concerning an applicant’s disability.  This information can be 
used to determine what accommodations are necessary, feasible, and appropriate.  All medical 
information regarding an applicant, whether obtained at the pre-offer, post-offer, or employment 
stage, must be kept confidential and maintained in separate and distinct files. 

If the employer finds there is no reasonable accommodation that would permit the 
applicant to perform the essential functions of the job, or that the accommodation would create 
an undue hardship, a conditional job offer may be rescinded.  The EEOC has stated that ADA-
covered employers may, if they need the applicant to start immediately, rescind a conditional job 
offer to an employee who has COVID-19 or symptoms of it.  According to current CDC guidance, 
such an individual cannot safely enter the workplace, and therefore the employer may withdraw 
the job offer.  However, even if an applicant has received a conditional offer at an employer with 
a mandatory COVID-19 vaccination program, and has a disability prohibiting them from becoming 
vaccinated, the employer cannot simply rescind the conditional offer.  Rather, it must determine 
if the unvaccinated applicant would pose a “direct threat” due to a “significant risk of substantial 
harm to the health or safety of the individual or others that cannot be eliminated or reduced by 
reasonable accommodation.”   

Despite acknowledging COVID-19 itself as a “direct threat,” the EEOC suggests 
employers must first assess each individual unvaccinated applicant using “direct threat” factors:  
(1) duration of risk; (2) nature and severity of potential harm; (3) likelihood of potential harm 
occurring; and (4) imminence of potential harm.  If the employer found a specific unvaccinated 
person would expose others to COVID-19 under this standard, then it would proceed to evaluating 
whether that risk could be mitigated by a reasonable accommodation.  This flexible interactive 
process would include, among many other considerations, “[t]he prevalence in the workplace of 
employees who already have received a COVID-19 vaccination and the amount of contact [the 
applicant may have] with others, whose vaccination status could be unknown.”  Ultimately, even 
the EEOC concedes that “there may be situations where an accommodation is not possible” and 



150  Chapter 15 – Disability Discrimination 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

in such case it would be “lawful” (absent some other legal protection requiring more) to rescind a 
conditional offer of employment. 

c. After an Employee Is Working at the Company 

Hawaiʻi law and the ADA generally prohibit employers from making medical inquiries and 
posing disability-related questions to employees, unless the inquiry is job-related and consistent 
with business necessity.  While noting some persons infected with COVID-19 do not develop a 
fever, EEOC guidance remains that employers may screen current employees for COVID-19 by 
measuring their body temperatures or testing for active viral COVID-19 infection.  However, as 
per the CDC’s current guidance cited by the EEOC, employers may not use COVID-19 antibody 
testing to determine if an employee may enter or return to the workplace, as such tests are 
medical examinations that are never “job related and consistent with business necessity.”  If an 
employer requires an employee to undergo a fitness for duty examination because of the 
employee’s inadequate work performance, or because of fears that the employee poses a “direct 
threat” to himself or others in the workplace, the employer must document specific evidence of 
the employee’s conduct giving rise to that concern.  Hawaiʻi law provides that an employer need 
not provide such evidence if the employee is returning to work after receiving disability benefits.  
In most cases, if an employee has taken leave based on an alleged disability, the employer should 
be able to demonstrate that legitimate, job-related business concerns prompted its request for a 
fitness for duty examination. 

Under Hawaiʻi discrimination law, an employer who requires an applicant or employee to 
undergo a medical examination must provide the physician with (1) an accurate written description 
of essential job functions; (2) the definition of “reasonable accommodation” set forth in HAR §§ 12-
46-182 and 12-46-187; and (3) whether the employer believes that the applicant/employee may 
pose a “direct threat” to the health or safety of the employee or others as set forth in HAR §§ 12-
46-182 and 12-46-188(d).  This requirement applies to medical examinations conducted after a 
conditional offer is made as well as during employment. 

3. Maintenance of Employee Medical Information 

Medical information obtained by an employer through medical examinations or through 
other sources (including that related to COVID-19 concerns) must be kept apart from general 
personnel files as a separate, confidential medical record that is available only under very limited 
conditions.  Confidential medical information may be contained in medical records provided to the 
employer or in the certification of medical illness/injury forms.  Employers should guarantee the 
security of employee medical files by storing them in a separate, locked cabinet, apart from the 
location of personnel files, and they should restrict access to the file.  Where relevant supervisory 
personnel receive such medical information from an employee while they are unable to follow an 
employer’s normal procedures (e.g., while teleworking), they still should take steps to ensure such 
medical information remains confidential (e.g., not leaving laptops containing or providing access 
to such medical information open and unlocked). 

Medical information may be given to decision-makers in the hiring process if they need to 
know the information to make an informed hiring decision.  Supervisors and managers may be 
told of necessary restrictions on the work or duties of the employee and may be informed about 
necessary accommodations.  First aid and safety personnel may be informed, when appropriate, 
that a disability may require that an employee receive special care or emergency treatment.  
Government officials investigating compliance with the disability discrimination laws must be given 
relevant information upon request, and employers may give medical information to state workers’ 
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compensation offices and workers’ compensation insurance carriers in accordance with state 
workers’ compensation laws. 

4. The Duty to Provide Reasonable Accommodation 

The ADA and Hawaiʻi disability discrimination law require employers to provide reasonable 
accommodation to qualified individuals with disabilities and prohibit discrimination against 
individuals who have, are regarded as having, or have a record of having disabilities.  To 
understand their legal obligations, employers should understand the terms “disability,” “qualified 
individual,” and “reasonable accommodation.” 

a. Disability 

Under both the ADA and Hawaiʻi law, employers are generally prohibited from 
discriminating against an individual with a disability.  A person is “disabled” if they (1) have a 
physical or mental impairment which substantially limits a major life activity, (2) have a record of 
such impairment, or (3) are regarded as having such impairment.  Thus, not only are employers 
prohibited from discriminating against individuals who are actually disabled, but they are also 
prohibited from discriminating against individuals who have a record of disability or are perceived 
as disabled. 

The definition of disability “shall be construed in favor of broad coverage of individuals 
under this Act, to the maximum extent permitted” by its terms.  See ADAAA § (3)(b)(5).  The 
ADAAA made four significant changes that affect interpretation of the term “disability.”  First, the 
ADAAA broadened the scope of “major life activity” by adding “major bodily function.”  The ADAAA 
expanded the non-exhaustive list of examples of major life activities to include:  caring for oneself, 
performing manual tasks, seeing, hearing, eating, sleeping, walking, standing, lifting, bending, 
speaking, breathing, learning, reading, concentrating, thinking, communicating, working, and 
operation of major bodily functions, including those of the immune system, normal cell growth, 
digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive 
functions.  The Ninth Circuit Court of Appeals has recognized other major life activities such as 
sexual activity and interaction with others. 

Second, the ADAAA established that the ameliorative effects of mitigating measures 
should not be considered in determining whether an individual has an impairment that 
substantially limits a major life activity.  In other words, even though an individual is able to 
minimize the effects of an impairment by taking medication or using a prosthetic, the condition 
must nevertheless be considered in its uncorrected state when determining whether it 
substantially limits a major life activity.  An exception is made under federal law for eyeglasses or 
contact lenses, which may be taken into account. 

Third, the ADAAA clarified that in determining the effect of an impairment on major life 
activities, the impairment should be considered in its active state.  This means that if an individual 
suffers from an episodic impairment such as migraines or asthma, which may occur only rarely 
or under specific conditions, the effects of the impairment when it is actively affecting the individual 
should be considered. 

Fourth, the ADAAA also revised the analysis of whether an impairment “substantially 
limits” a major life activity.  The Act states “that the question of whether an individual’s impairment 
is a disability under the ADA should not demand extensive analysis.”  See ADAAA § (2)(b)(5).  An 
impairment “substantially limits” a major life activity when an individual is unable to perform a 
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major life activity that an average person can perform, or, when a person is significantly restricted 
as to the condition, manner, or duration under which they can perform a particular major life 
activity as compared to the condition, manner, or duration under which an average person in the 
general population can perform that same major life activity.  The analysis requires an 
individualized inquiry.  When determining whether a person is substantially limited in a major life 
activity, the following factors should be considered:  (1) the nature and severity of the impairment; 
(2) the duration or expected duration of the impairment; and (3) the permanent or long-term 
impact of, or the expected permanent or long-term impact of, the impairment. 

b. “Qualified Individual” and “Reasonable Accommodation” 

To be qualified, an individual must possess the required skills, experience, education, and 
other job-related qualifications for the position, and must be able to perform the essential functions 
of the position with or without reasonable accommodation. 

(i) Essential Functions of the Job 

A determination as to what constitutes an essential function depends on the facts and 
circumstances associated with each position.  Factors that may be considered in determining 
whether a specific function is “essential” include (a) written job descriptions; (b) whether all 
employees in that job category are required to perform that function; (c) whether the position 
exists to ensure performance of that function; (d) whether there are only a limited number of 
employees available to perform the function; and (e) whether the function is highly specialized 
and the employee is hired for their expertise or ability to perform the particular function. 

(ii) The Duty of Reasonable Accommodation 

If an individual with a disability is unable to perform an essential job function, an employer 
must engage in an “interactive process” with the employee to determine whether there is a 
reasonable accommodation that could be provided to enable that employee to perform the 
essential functions of the job.  The duty to engage in the interactive process is triggered when the 
employee requests an accommodation and can also be triggered in some situations even without 
a request if the employer is aware of the need for accommodation.  The request need not be 
made by the employee, but could also be made by the employee’s friend, family member, or other 
representative.  The person requesting the accommodation need not use the term “reasonable 
accommodation” or other magic words to put the employer on notice that an accommodation is 
required.  Where an employee/applicant is unable to request an accommodation, employers are 
required to assist in initiating the interactive process when the employer knows of the existence 
of the applicant/employee’s disability.  See Barnett v. U.S. Air, Inc. (2000), US Airways, Inc. v. 
Barnett (2002).  If the employer requests medical information in order to assess a request for 
accommodation, the employer is encouraged to include the GINA safe harbor notice discussed 
in Chapter 13. 

The question of whether a particular accommodation is reasonable is fact specific and will 
vary depending on the circumstances.  Reasonable accommodation may include job 
restructuring, part-time or modified work scheduling, temporary and/or intermittent leave, 
reassignment to a vacant position, or the acquisition or modification of equipment and devices.  
However, courts have consistently held that eliminating essential functions of the job or indefinite 
leave are not reasonable accommodations.  The accommodation need not be the specific 
accommodation requested by the applicant/employee.  The duty to accommodate, however, is a 
continuing obligation and if the first accommodation is insufficient to enable the employee to 



Chapter 15 – Disability Discrimination   153 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

perform essential job functions, then the employer must further engage in the interactive process 
to explore whether there is another reasonable accommodation that could be provided. 

Permitting the use of accrued paid leave, or unpaid leave, is a form of reasonable 
accommodation when necessitated by an employee’s disability.  An employer does not have to 
provide paid leave beyond that which is provided to similarly situated employees.  Employers 
should allow an employee with a disability to exhaust accrued paid leave first and then provide 
unpaid leave.  If an employee with a disability needs additional unpaid leave as a reasonable 
accommodation, the employer must modify its “no-fault” leave policy to provide the employee with 
the additional leave, unless it can show that (1) there is another effective accommodation that 
would enable the person to perform the essential functions of their position, or (2) granting 
additional leave would cause an undue hardship.  Modifying workplace policies, including leave 
policies, may be a form of reasonable accommodation.  Indefinite leave is not a form of reasonable 
accommodation. 

An employer generally does not have to excuse a violation of a uniformly applied conduct 
rule that is job-related and consistent with business necessity.  This means, for example, that an 
employer never has to tolerate or excuse violence, threats of violence, stealing, or destruction of 
property.  See Mayo v. PCC Structurals, Inc. (2015).  Similarly, without regard to the ADA’s “direct 
threat” analysis, the same logic would likely preclude many employees infected with COVID-19 
from performing the essential function of being present in their workplace, as no reasonable 
accommodation exists that would permit them to do so safely.  However, that may change 
depending on evolution of protective measures against the COVID-19 pandemic and/or the 
affected employee’s ability to perform the essential functions of their job remotely. 

An employer may discipline an employee with a disability for engaging in such misconduct 
if it would impose the same discipline on an employee without a disability.  The EEOC states that 
an employer must make reasonable accommodation to enable an otherwise qualified employee 
with a disability to meet such a conduct standard in the future, barring undue hardship, except 
where the punishment for the violation is termination.  However, the Ninth Circuit Court of Appeals 
has stated that misconduct resulting from a disability may be protected under the ADA because 
“conduct resulting from a disability is considered part of the disability, rather than a separate basis 
for termination.”  Gambini v. Total Renal Care, Inc. (2007).  Employers faced with misconduct that 
could be reasonably caused by the underlying disability should consult with counsel to assess the 
possible courses of action and the current case law guidance. 

On June 25, 2015, the EEOC issued updated guidance on pregnancy discrimination and 
related issues (https://www.eeoc.gov/laws/guidance/enforcement_guidance.cfm).  The updates 
address the Supreme Court’s decision in Young v. UPS (2015) and state that women may be 
able to prove unlawful pregnancy discrimination if the employer accommodated some workers 
but refused to similarly accommodate pregnant women.  Employers should understand that even 
policies that do not intend to discriminate on the basis of pregnancy may still violate the Pregnancy 
Discrimination Act (“PDA”).  For example, even if well intended, an employer may not take 
pregnancy into account when evaluating which employees should perform or return to in-office 
work rather than engaging in telework or being furloughed in the face of COVID-19 related risks. 

On May 9, 2016, the EEOC issued a new resource document that addresses leave as a 
reasonable accommodation, entitled Employer-Provided Leave and the Americans with 
Disabilities Act (https://www.eeoc.gov/eeoc/publications/ada-leave.cfm).  The document answers 
common questions employers raise about leave requests as a result of disability.  Importantly, it 
explains that employers must treat requests for leave for a medical condition as a request for a 

https://www.eeoc.gov/laws/guidance/enforcement_guidance.cfm
https://www.eeoc.gov/eeoc/publications/ada-leave.cfm
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reasonable accommodation under the ADA, triggering the interactive process.  The document 
also addresses undue hardship issues, including the amount and/or length of leave required, the 
frequency of leave, the predictability of intermittent leave, and the impact on the employer’s 
operations and its ability to serve customers and clients in a timely manner. 

5. Direct Threat 

Employers are not obligated to employ an individual who poses a direct threat to the health 
or safety of others, or themselves.  A health or safety risk can only be considered a direct threat 
if it involves a significant risk of substantial harm that cannot be eliminated or minimized to an 
acceptable level by providing reasonable accommodation.  Employers cannot deny an 
employment opportunity merely because of a slightly increased risk or based on a speculative or 
remote risk.  The risk must be current and identified, and the assessment that a direct threat exists 
must be based on current, objective, medical or other factual evidence.  The employer must 
consider (1) the duration of the risk, (2) the nature and severity of the potential harm, (3) the 
likelihood the potential harm will occur, and (4) the imminence of the potential harm. 

The most recent EEOC guidance states that the COVID-19 pandemic meets the ADA’s 
“direct threat” standard, as it creates a significant risk of substantial harm that would be posed by 
having someone with COVID-19, or symptoms of it, present in the workplace at the current time.  
As discussed above in the conditional offer context, however, the analysis is not so simple if an 
employer is faced with an employee who cannot comply with a mandatory COVID-19 vaccination 
program or requirement due to a disability.  Whether a single unvaccinated employee poses a 
“direct threat” would instead depend on a complex analysis that takes into account numerous 
factors affecting how likely it is that the unvaccinated individual could result in a spread of COVID-
19 in the workplace, after taking into account potential reasonable accommodations. 

6. Undue Hardship 

Employers are not required to provide an accommodation if doing so will create undue 
hardship.  Factors considered in determining undue hardship include: 

• Nature and cost of the accommodation; 

• Size, type, and financial resources of the specific facility where the accommodation 
would have to be made;  

• Size, type, and financial resources of the employer; and  

• The employer’s type of operation, including the composition, structure, and 
functions of its work force, and the geographic separateness and administrative or 
fiscal relationship between the specific facility and the employer. 

7. Administration of Disability Discrimination Claims 

The ADA incorporates the procedures and remedies found in Title VII.  Disabled 
individuals claiming employment discrimination must file charges with the EEOC or the OFCCP 
within 300 days of the discriminatory conduct before proceeding to federal court.  The remedies 
available for employment discrimination on the basis of disability are those currently available 
under Title VII:  punitive and compensatory damages, reinstatement, back pay, and other 
injunctive relief.  Employers who attempt a good-faith, reasonable accommodation for a qualified 
individual with a disability are exempted from the award of punitive and compensatory damages 
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under the ADA, even if they fail to provide reasonable accommodation.  This exemption is limited 
to avoiding only punitive damages under Hawaiʻi law.  See HAR § 12-46-193(7). 

The HCRC is charged with investigating disability discrimination claims under Hawaiʻi law.  
As with other discrimination claims brought under Hawaiʻi’s Fair Employment Practices Act 
(“FEPA”), a person alleging discrimination must file a charge of discrimination with the HCRC 
within 180 days of the discriminatory conduct and must obtain a right-to-sue letter from the HCRC 
before proceeding to court.  For further details about HCRC procedures, see Chapter 17. 
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CHAPTER 16 
AFFIRMATIVE ACTION LAW 
  

COMPLIANCE UPDATE 
 The Contractor Portal is a new Office of Federal Contract Compliance Programs 

(“OFCCP”) platform where covered federal contractors and subcontractors must 
certify, on an annual basis, whether they are meeting their requirement to develop 
and maintain annual Affirmative Action Plans (“AAPs”).  
 

 Since March 31, 2022, federal contractors have been able to certify the status of 
their AAPs for each establishment and/or functional/business unit, as applicable.  
Existing federal contractors had until June 30 to certify compliance on the portal.  
For more information see 
https://www.dol.gov/agencies/ofccp/faqs/contractorportal.  

 Executive Order (“EO”) 14026 raised the minimum wage for all employees of 
covered federal contractors and subcontractors to $15 per hour at the end of March 
2022.  The order also includes annual increases beginning in 2023 to account for 
inflation and calls for the elimination of the $7.65 minimum wage for tipped federal 
contractors by 2024.  The order marks a sharp increase of 37% from the current 
minimum wage for federal contractors of $10.95.   

 Additionally, EO 14026 increases the minimum wage of tipped workers from $7.65 
per hour to $10.50 per hour for new or renewed contracts beginning January 30, 
2022.  The tipped wage will continue to increase annually until January 1, 2024, 
when it will be eliminated bringing it in line with the $15 minimum wage applicable 
to other federal contractors.  This marks a staggering 96% increase for those 
workers.   

 EO 14026 specifies that covered federal contracts will have to include a clause 
increasing the minimum wage, and contractors and any subcontractors will have to 
incorporate that clause into lower-tier subcontracts.    

 The wage increase only applies to new or renewed contracts beginning January 30, 
2022, so long as they are also governed by the Fair Labor Standards Act (“FLSA”), 
the McNamara-O’Hara Service Contract Act (“SCA”), or the Davis-Bacon Act 
(“DBA”).  This includes:  (1) procurement contracts for services or construction; (2) 
contracts for services covered by the SCA; (3) contracts for concessions; and (4) 
contracts that are both entered into with the federal government in connection with 
federal property or lands and related to offering services for federal employees, 
their dependents or the general public. 

 Looking beyond 2022, EO 14026 calls for the Secretary of Labor to index the 
minimum wage for federal contractors to inflation according to the Consumer Price 
Index for Urban Wage Earners and Clerical Workers, to ensure that adjustments to 
the minimum wage are regularly imposed to reflect changes in the cost of living.  

 Contractors and sub-contractors should consider whether their current wage 
structure complies with the EO and plan accordingly.  Employers should reevaluate 
their workforce and existing contracts to identify those contracts subject to EO 
14026 that are up for renewal for the remainder of this year and after 

https://www.dol.gov/agencies/ofccp/faqs/contractorportal
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January 30, 2022, as well as which job classifications in those contracts currently 
earn below $15.00 per hour.  Contractors should also determine the extent to which 
wage increases will impact the pricing of their bids and may be considered a cost 
reimbursement under their respective contracts.  Covered contractors will want to 
ensure that those agreements include a clause to authorize price increases 
resulting from the required increases in direct labor costs caused by the order’s 
increased minimum wage, such as the FAR 52.222.43-Fair Labor Standards Act and 
Service Labor Standards — Price Adjustment (Multiple Year and Option contracts) 
and the FAR 52.222.44-Fair Labor Standards Act and Service Labor Standards — 
Price Adjustment.  See www.dol.gov/sites/dolgov/files/WHD/fact-
sheets/whdfs83b.pdf.  

 The OFCCP updated the 2021 Annual Vietnam Era Veterans’ Readjustment 
Assistance Act (“VEVRAA”) hiring benchmark on the VEVRAA Hiring Benchmark 
Database.  Effective March 31, 2022, the new benchmark is 5.5%.  State-level veteran 
availability data has also been updated in the VEVRAA Hiring Benchmark Database 
for federal contractors and subcontractors who calculate an individualized hiring 
benchmark using the five-factor method.  The disabled goal remains at 7.0%. 

 New guidance is available to construction contractors.  
https://www.dol.gov/agencies/ofccp/faqs/construction-compliance.  

 Hawai‘i businesses with 100 or more employees or if you are a federal contractor 
have a new deadline.  The EEOC announced on April 12, 2022, that the 2021 EEO-1 
Component 1 data collection is now open.  The deadline for submitting and 
certifying 2021 EEO-1 Component 1 Report(s) was May 17, 2022.  The EEOC has 
increased the number of required fields from 6 to 9 and has created new fields to 
capture things like gender identity and sexual orientation.  See 
https://www.dol.gov/agencies/ofccp/faqs/eeo1-report.  
 

COMPLIANCE CHECKLIST 

Employers can help ensure compliance with these laws by taking the following 
steps: 

AFFIRMATIVE ACTION CHECKLIST ON AN ANNUAL BASIS 

 Update, sign, and post the Reaffirmation of EEO/AA Policy Statement. 
 Update each Invitation to Self-Identify for race/ethnicity/sex, individual with 

disability, and protected veteran for pre- and post-offer. 
 Verify that the EO 13496 poster (Rights under the NLRA) and federal EEO poster 

and any other state and local postings are visible to employees and applicants. 
 Incorporate the EEO clauses in covered purchase orders and contracts. 
 Send letters to recruitment sources and community organizations regarding the 

company’s EEO/AA policy and request their support. 
 Send letters to vendors and subcontractors regarding EEO/AA policy and request 

their support. 
 Send letters to unions regarding EEO/AA policy and request their support. 

http://www.dol.gov/sites/dolgov/files/WHD/fact-sheets/whdfs83b.pdf
http://www.dol.gov/sites/dolgov/files/WHD/fact-sheets/whdfs83b.pdf
https://www.dol.gov/agencies/ofccp/faqs/construction-compliance
https://www.dol.gov/agencies/ofccp/faqs/eeo1-report
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 Document all correspondence and outreach activities. 
 Prepare organizational profile or Workforce Analysis consistent with the OFCCP 

regulations. 
 Prepare Job Group Analysis and calculate availability for minorities and women in 

each job group, compare availability with incumbency statistics and set goals 
where appropriate.  

 Notify managers of specific affirmative action goals for their areas. 
 Conduct Impact Ratio Analyses for all personnel activities (hiring, terminations, 

promotions, transfers, and compensation). 
 Review physical and mental job requirements in job descriptions to ensure they 

reflect actual job responsibilities. 
 Establish a benchmark for protected veterans and a utilization goal for individuals 

with disabilities.  Collect and analyze required metrics and outreach efforts. 
 Train supervisors and managers on EEO/AA/DISABLED/VETERAN policy and 

evaluate on compliance. 

AFFIRMATIVE ACTION CHECKLIST ON AN ON-GOING BASIS 

 Collect Personnel Activity Data for applicants, hires, promotions, transfers, and 
terminations for each job group by, race, ethnicity, and sex, disability, and 
protected veteran status. 

 Retain all personnel/employment records for three years. 
 List all appropriate external job openings with HireNet’s Hawai‘i office. 
 Include the EEO tag line on all recruitment advertising. 
 Utilize minority, female, disabled, and protected veteran recruitment sources. 
 Participate in community support activities related to EEO/AA/DISABLED/ 

VETERAN. 
 Maintain separate files for medical records, I-9 documentation, accommodations, 

and self-identification forms. 
 Comply with E-verify obligation. 
 Once every 5 years, invite existing employees to self-identify as disabled, with at 

least one reminder between each invitation that employees may voluntarily update 
their disability status at any time. 

 Designate person responsible for your AAP. 

A. BACKGROUND 

Three major provisions require employers to take affirmative action to employ and 
advance in employment individuals in certain protected classes:  (1) EO 11246, (2) Section 503 
of the Rehabilitation Act of 1973, and (3) the Vietnam Era Veterans’ Readjustment Assistance Act 
of 1974 (“VEVRAA”).  Regulations issued by the U.S. Department of Labor, Office of Federal 
Contract Compliance Programs (“OFCCP”) primarily guide covered employers.  Significant 
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revisions to VEVRAA regulations necessitated by the Jobs for Veterans Act changed the dollar 
threshold and definitions for veterans. 

The OFCCP has increased its focus on barriers that block the promotion of women and 
minorities into high-level management as well as into entry-level positions.  The OFCCP is also 
focusing on pay disparity and has issued guidance on how it analyzes compensation.  Systemic 
compensation discrimination is discrimination under a pattern-and-practice theory of 
discrimination.  In short, the OFCCP examines similarly situated groups of employees and applies 
multiple regression analysis to control for legitimate factors. 

B. HOW THESE LAWS WORK 

1. Executive Order 11246, Affirmative Action Requirements 

a. Coverage 

EO 11246 requires employers with federal government contracts or subcontracts in the 
amount of $10,000 or more to take affirmative action to ensure that applicants and employees are 
employed and advanced in employment without regard to race, color, religion, sex, or national 
origin. 

Non-construction contractors who have 50 or more employees and hold a government 
contract or subcontract of $50,000 or more must develop a written Affirmative Action Program 
(“AAP”) designed to increase the employment and promotion opportunities of minority and female 
employees.   

b. Affirmative Action Requirements 

Employers holding federal contracts or subcontracts in excess of $10,000 must: 

 Take affirmative action to employ and advance in employment applicants and 
employees without regard to race, color, religion, sex, or national origin; 

 Indicate in all solicitations and advertisements for employment that the company is an 
Equal Opportunity Employer; 

 Include by reference the provisions of the Affirmative Action Clause (41 CFR § 60-1.4) 
in all subcontracts or purchase orders with third parties of $10,000 or more involving 
the procurement of supplies or services necessary to the completion of the employer’s 
government contract or subcontract; and 

 Certify that their facilities are not segregated. 

c. Written AAP Obligations 

A contractor with 50 or more employees must develop and maintain a written AAP for 
each establishment if it (1) has a federal contract or subcontract in excess of $50,000 or more; 
(2) has government bills of lading that,  in any 12-month period, total $50,000 or more; (3) serves 
as a depository of government funds in any amount; or (4) is a financial institution that is an issuing 
and paying agent for U.S. savings bonds and saving notes in any amount. 
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Contractors must prepare an AAP for each of their establishments.  The regulations permit 
contractors to develop multi-establishment AAPs organized along business or functional lines 
upon approval by the OFCCP. 

 An AAP is a set of specific and result-oriented procedures by which a contractor commits 
itself to apply every good-faith effort.  Federal regulations specify numerous requirements of an 
acceptable AAP.  The AAP must include both narrative explanations and statistical data.  Some 
of the requirements include:  specific steps to guarantee equal employment opportunity, an 
organizational profile, a job group analysis, an availability analysis, a comparison of incumbents 
to availability (utilization analysis), goals and timetables, and annual updates.  A model AAP 
narrative is available for small employers (less than 150 employees) to download from the OFCCP 
website at: https://www.dol.gov/ofccp/regs/compliance/AAPs/AAPs.htm.  Consult a Torkildson 
Katz attorney for further information relevant to the content of your AAP narrative. 

The goals and timetables for construction contractors are set periodically on an area-wide 
basis by the OFCCP.  In Hawaiʻi, this has historically been limited to women.  Goals for non-
construction contractors are set by the contractor based on its availability analysis considering 
the internal and external pool of qualified individuals, using available statistics from census data 
and elsewhere. 

An AAP must also include a statistical analysis of personnel activities (hiring, promotions, 
transfers, terminations, and compensation) for minorities and women by job group to identify any 
possible adverse impact. 

In short, the preparation of an AAP involves an in-depth self-examination of the treatment 
of minorities and women in the workforce.  To satisfy this obligation, each contractor must 
maintain complete and accurate records of all applicants, hires, terminations, transfers, and 
promotions, with details of each person’s race, ethnicity and sex, position involved and result or 
reason for the action.  Affirmative action under an AAP requires more than passive non-
discrimination; it requires statistical analyses and, where under-utilization is found, a good-faith 
effort at corrective action. 

d. Internet Applicant Defined 

The OFCCP requires contractors to retain Internet submissions of interest and to collect 
gender, race, and ethnicity information from Internet Applicants.  “Internet Applicant” is defined 
based upon four criteria:  (1) the job seeker has submitted an expression of interest in employment 
through the Internet or related electronic technologies; (2) the employer considers the job seeker 
for employment in a particular open position; (3) the job seeker’s expression of interest indicates 
the individual possesses the advertised, basic qualifications for the position; and (4) the job seeker 
does not indicate that he or she is no longer interested in employment in the position for which 
the employer has considered the individual.  “Advertised, basic qualifications” must be objective 
and job-related; they cannot depend on the employer’s subjective judgment.  Rather, a third party, 
unfamiliar with the employer’s decision process, would be able to evaluate whether the job seeker 
possesses the qualifications without more information about the employer’s judgment. 

If an employer’s recruitment processes for a particular job involve both electronic data 
technologies (such as the Internet) and traditional methods such as want ads and mailed, paper 
submissions, the rule treats these submissions differently for that particular job.  

https://www.dol.gov/ofccp/regs/compliance/AAPs/AAPs.htm
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e. Compliance Reviews 

The OFCCP is responsible for monitoring the employment practices and affirmative action 
programs of federal contractors and ensuring compliance with the law.  In January 2011, the 
OFCCP instituted a new compliance evaluation program, the Active Case Evaluation (“ACE”) 
procedure.  Under ACE, the OFCCP will audit a larger amount and greater scope of material 
during each compliance evaluation than it has in the past.  A traditional compliance evaluation 
under ACE will include one or more of the following:  Compliance Review, Compliance Check, 
Off-site Review of Records, Focused Review, and/or Pre-award Compliance Evaluation.  A 
Compliance Review proceeds in three stages:  (1) desk audit, (2) on-site review, and (3) off-site 
analysis.  A “full compliance review” consists of all three stages.  Before submitting any 
documents, the company should conduct its own internal desk audit to verify that it is in 
compliance with the laws and regulations.  Sometimes, the OFCCP offers to provide technical 
assistance to the contractor.  Receiving technical assistance will not preclude a finding of 
deficiencies nor will it prevent the imposition of remedies for any discrimination found by the 
agency.  Thus, contractors should consider carefully whether to accept the OFCCP’s offer of 
technical assistance.  Generally, the OFCCP initiates a compliance review of a contractor by first 
requesting a copy of the employer’s affirmative action plan and support data on thirty days’ notice. 

The OFCCP will also check an employer’s compliance with the Immigration Reform and 
Control Act (“IRCA”) and other laws by looking at I-9 compliance forms during an on-site review. 

f. Conciliation and Persuasion 

Where the OFCCP’s compliance review has revealed deficiencies or violations, the 
OFCCP will make reasonable efforts to secure compliance through conciliation and persuasion. 

The OFCCP uses a Notice of Violations to describe all identified violations, whether 
affirmative action or discrimination, and will usually indicate how the OFCCP seeks to resolve the 
identified problems by either a closure letter or a Conciliation Agreement.  Where either no 
violations or only minor technical deficiencies are found, the OFCCP issues a “Compliance 
Evaluation Closure Letter for Minor or No Violations.”  A Show Cause Notice is the last document 
the OFCCP uses to achieve voluntary compliance before filing an administrative complaint. 

Affected classes or persons identified as having been discriminated against in the 
compliance review may be awarded back pay or promotion, or other affirmative action as 
necessary, if serious noncompliance or discrimination is discovered.  Although compliance 
reviews can be time-consuming and technical compliance can be costly, many employers have 
streamlined or computerized their recordkeeping and trained their personnel to avoid overly 
burdensome compliance reviews. 

One necessary ingredient to an affirmative action program is supervisory training and 
responsibility for EEO matters.  Some employers find such training improves morale and 
effectively reduces the risks of adverse EEO litigation by addressing potential cases internally 
and increasing the sensitivity of management.  Management evaluations should also assess the 
individual’s EEO compliance effort. 

g. Penalties under Executive Order 11246 

Where it is determined after a hearing that the contractor has not complied with EO 11246, 
either through deficiencies or violations, and efforts at conciliation have failed, the OFCCP may, 



162  Chapter 16 – Affirmative Action Law 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

following a full evidentiary hearing before an administrative law judge, order the following types 
of relief: 

(1) Back pay, front pay, restoration to the employee’s rightful place, retroactive 
seniority, and notification to affected class members; 

(2) Publication of the names of non-complying contractors; 
(3) Recommendations for suits by the Justice Department under Title VII of the Civil 

Rights Act; 

(4) Recommendations for criminal actions by the Justice Department in instances 
where the contractor knowingly furnished the OFCCP with false information; 

(5) Cancellation of the contract of a non-complying employer; or 
(6) Debarment or blacklisting of a non-complying employer from future government 

contract work until the employer has demonstrated a willingness to comply with 
the Executive Order. 

h. Executive Order 13496 

Only federal contractors and their subcontractors who are covered by the National Labor 
Relations Act (“NLRA”) and who entered into or renewed contracts after June 21, 2010, containing 
the applicable Federal Acquisition Regulation (“FAR”) clause are required to post notices 
informing employees of their rights under the NLRA, pursuant to EO 13496.  The “notice of 
employee rights” poster is available at https://www.dol.gov/olms/regs/compliance/EO13496.htm.  
Generally, the employee notice required by EO 13496 lists the employees’ rights to form, join, 
and assist a union, and to bargain collectively with their employers.  The notice also provides 
examples of unlawful employer and union conduct that would interfere with these rights.  
Additionally, the notice includes how employees can contact the National Labor Relations Board 
(“NLRB”) with questions about their rights, or to file complaints alleging NLRA violations.  The 
notice must be posted in conspicuous places in and about the contractor’s facilities, work sites 
and offices so that the notice is prominent and readily seen by employees, including, but not 
limited to all places where the contractor posts notices to employees regarding the terms and 
conditions of their employment.  Intranet posting is not sufficient.   

Federal contractors not covered by the NLRA and therefore not subject to EO 13496 
include the state or political subdivision of the state, or employers subject to the Railway Labor 
Act, such as airlines. 

i. Executive Order 13658, Establishing a Minimum Wage for Contractors 

Any federal contractors who enter into a new or renegotiated contract starting January 1, 
2015, will have to pay their employees $10.80 per hour, beginning January 1, 2020; and annually 
thereafter, an amount determined by the Secretary of Labor.  Federal contractors will also have 
to incorporate new language into lower-tier subcontracts (if they have any), as described below 
and conform to the frequency of pay and recordkeeping requirements. 

EO 13658 applies to new or renegotiated federal contracts, including contracts for 
concessions, starting January 1, 2015.  Besides setting the minimum wage for federal contractors 
and subcontractors whose wages are already governed by the FLSA, the McNamara-O’Hara 
Service Contract Act (“SCA”) (or concessions contracts that are exempt from the SCA), or the 
DBA, the Order provides that the contractors and subcontractors must incorporate into lower-tier 

https://www.dol.gov/olms/regs/compliance/EO13496.htm
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subcontracts, specifying as a condition of payment, that the minimum wage to be paid to workers 
in the performance of the contract or any subcontract thereunder, shall be at least the minimum 
wage as described above.  In addition, each worker employed in the performance of the contract 
by the prime contractor or any subcontractor, regardless of any contractual relationship that may 
be alleged to exist between the contractor and the worker, shall be paid not less than the Order’s 
applicable minimum wage. 

The Order also explains the application of the Order to tipped workers (those employees 
who customarily and regularly receive more than $30.00 a month in tips).   

Truly automatic renewals of contracts or exercises of options devoid of any bilateral 
negotiations fall outside the scope of the Executive Order.  Thus, if there are no changes to the 
contract other than administrative changes, then the Executive Order/new minimum wage law 
would not apply. 

Failure to pay for certain hours at the required rate cannot be transformed into compliance 
with the Order or the proposed rule by reallocating portions of payments made for other hours 
that are in excess of the specified minimum.  In addition, wages must be paid no later than one 
pay period following the end of the regular pay period in which such wages were earned. 

The proposed rule also establishes an anti-retaliation provision stating that it shall be 
unlawful for any person to discharge or in any other manner discriminate against any worker 
because such worker has filed any complaint or instituted or caused to be instituted any 
proceeding under or related to the Order.  In addition, the proposed rule provides that workers 
cannot waive, nor may contractors induce workers to waive, their rights under the Order or the 
rule, just as under the FLSA. 

2. Executive Order 13706 - Paid Sick Leave 

 EO 13706, Establishing Paid Sick Leave for Federal Contractors, requires certain 
employers that contract with the Federal Government to provide employees working on or in 
connection with those contracts with 1 hour of paid sick leave for every 30 hours they work, up to 
56 hours of paid sick leave each year.  Employees must be permitted to use paid sick leave for 
their own illness, injury, or other health-related needs, including preventive care; to assist a family 
member (or person who is like family to the employee) who is ill, injured, or has other health-
related needs, including preventive care; or for reasons resulting from, or to assist a family 
member (or person who is like family to the employee) who is the victim of domestic violence, 
sexual assault, or stalking. 

 The Executive Order applies to new contracts and replacements for expiring contracts 
with the Federal Government starting January 1, 2017.  It applies to federal contracts for 
construction and many types of federal contracts for services.  For more information, please refer 
to https://www.dol.gov/agencies/whd/government-contracts/sick-leave. 

 The Final Rule describes the categories of contracts and employees covered by the 
Executive Order; the rules and restrictions regarding the accrual and use of paid sick leave; the 
obligations of contracting agencies, the Department of Labor, and covered Federal contractors 
under the Order; and the remedies and enforcement procedures to implement the Order’s 
requirements. 

https://www.dol.gov/agencies/whd/government-contracts/sick-leave
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 Under the Final Rule, EO 13706 applies to four major categories of contractual 
agreements: 

1. procurement contracts for construction covered by the DBA; 

2. service contracts covered by the SCA; 
3. concessions contracts, including any concessions contracts excluded from the 

SCA by the Department of Labor’s regulations at 29 CFR § 4.133(b); and 
4. contracts in connection with Federal property or lands and related to offering 

services for Federal employees, their dependents, or the general public. 

 Furthermore, any subcontract of a covered contract that (like the upper-tier contract) falls 
into one of these four categories is subject to the paid sick leave requirements. 

 The Executive Order applies to any person engaged in performing work on or in 
connection with a contract covered by the Executive Order whose wages under such contract are 
governed by the SCA, DBA, or FLSA, including employees who qualify for an exemption from the 
FLSA’s minimum wage and overtime provisions.  There is a narrow exemption from the rule’s 
accrual requirements for employees who perform work duties necessary to the performance of a 
covered contract (but who are not directly engaged in performing the specific work called for by 
the contract) and who spend less than 20 percent of their hours worked in a particular workweek 
performing work in connection with such contracts. 

a. Collective Bargaining Agreements  

 If a Collective Bargaining Agreement (“CBA”) ratified before September 30, 2016 applies 
to an employee’s work performed on or in connection with a covered contract, and the CBA 
provides the employee with at least 56 hours (or 7 days) of paid sick time (or paid time off that 
may be used for reasons related to sickness or health care) each year, the requirements of the 
Executive Order and the Final Rule will not apply to the employee until the date the agreement 
terminates or January 1, 2020, whichever is first. 

 If the CBA provides the employee with paid sick time (or paid time off that may be used 
for reasons related to sickness or health care) each year, but the amount provided under the CBA 
is less than 56 hours (or 7 days), the contractor must provide covered employees with the 
difference between 56 hours (or 7 days) and the amount provided under the existing CBA in a 
manner consistent with the Executive Order and Final Rule or the terms and conditions of the 
CBA. 

 Employees accrue 1 hour of paid sick leave for every 30 hours worked on or in connection 
with a covered contract.  As to employees for whom contractors are not already required to keep 
records of hours worked pursuant to the DBA, SCA, or FLSA (such as employees who are 
employed in a bona fide executive, administrative, or professional capacity under FLSA 
regulations), contractors can use the assumption that the employees are working on or in 
connection with covered contracts for 40 hours each week.  Contractors are also permitted to use 
an estimate of time their employees work in connection with (rather than on) a covered contract 
as long as the estimate is reasonable and based on verifiable information. 

 There is an option for contractors to provide an employee with at least 56 hours of paid 
sick leave at the beginning of each accrual year rather than allowing the employee to accrue leave 
based on hours worked. 
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 Accrual is calculated, and employees are to be notified in writing of the amount of paid 
sick leave they have available, at the end of each pay period or each month, whichever interval 
is shorter. 

b. Maximum Accrual, Carryover, Reinstatement, and Payment for Unused 
Leave 

 Contractors may limit the amount of paid sick leave employees may accrue to 56 hours 
each year and must permit employees to carry over accrued, unused paid sick leave from one 
year to the next.  The Final Rule also allows contractors to limit the amount of paid sick leave 
employees have accrued to 56 hours at any point in time.  Furthermore, contractors are required 
to reinstate employees’ accrued, unused paid sick leave if the employees are rehired by the same 
contractor within 12 months after a job separation unless contractors provide payment to 
employees for accrued, unused paid sick leave upon separation.  Contractors are not required to 
pay employees for accrued, unused paid sick leave at the time of a job separation (“cash-out”); 
however, if they do provide cash-out, they will not be required to reinstate unused leave. 

c. Use 

 An employee may use paid sick leave for an absence resulting from: (i) physical or mental 
illness, injury, or medical condition of the employee; (ii) obtaining diagnosis, care, or preventive 
care from a health care provider by the employee; (iii) caring for the employee’s child, parent, 
spouse, domestic partner, or any other individual related by blood or affinity whose close 
association with the employee is the equivalent of a family relationship who has any of the 
conditions or need for diagnosis, care, or preventive care described in (i) or (ii); or (iv) domestic 
violence, sexual assault, or stalking, if the time absent from work is for the purposes described in 
(i) or (ii) or to obtain additional counseling, seek relocation, seek assistance from a victim services 
organization, take related legal action, or assist an individual related to the employee as described 
in (iii) in engaging in any of these activities.  The Final Rule provides definitions of these terms. 

 Contractors must allow employees to use paid sick leave in increments as small as one 
hour (with a narrow exception for employees whose work makes it physically impossible to leave 
or return to the job during a shift).  Contractors may only limit the amount of paid sick leave an 
employee uses at once or per year on the basis of how much paid sick leave the employee has 
available.  When employees use paid sick leave, contractors must provide them with the same 
regular pay and benefits they would have received if they had not used the leave, except that they 
need not earn additional paid sick leave during that time. 

d. Requests to Use Leave 

 An employee’s request to use paid sick leave may be made orally or in writing.  A leave 
request must be made at least 7 calendar days in advance where the need for the leave is 
foreseeable, and in other cases as soon as is practicable.  A contractor is required to 
communicate any denial of a request to use paid sick leave in writing, with an explanation for the 
denial — which cannot be based on whether the employee has found a replacement worker or 
on the contractor’s operational needs.  

e. Certification or Documentation of the Need to Use Leave  

 A contractor may require certification only for absences of three or more consecutive full 
days, and the employee must have received notice of the requirement to provide certification or 
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documentation before he or she returns to work.  If paid sick leave is used for a physical or mental 
illness, injury, or medical condition of the employee; obtaining diagnosis, care, or preventive care 
from a health care provider by the employee; or caring for the employee’s child, parent, spouse, 
domestic partner, or any other individual related by blood or affinity, certification must be issued 
by a health care provider.  If the paid sick leave is used for an absence resulting from domestic 
violence, sexual assault, or stalking, documentation could be from a health care provider, 
counselor, representative of a victim services organization, attorney, clergy member, family 
member, or close friend; and self-certification is also permitted.  Records relating to medical 
histories shall be maintained as confidential records, and contractors are prohibited from 
disclosing any verification information and are required to maintain confidentiality about domestic 
abuse, sexual assault, or stalking, unless the employee consents, or when disclosure is required 
by law.  

f. Interaction with Other Laws and Paid Time Off Policies 

 A contractor may not use paid sick leave required by the Order and Final Rule toward the 
fulfillment of its SCA or DBA obligations.  It also explains that a contractor’s obligations under the 
Executive Order and Final Rule have no effect on its obligations to comply with, or ability to act 
pursuant to, the Family and Medical Leave Act (“FMLA”); paid sick leave may be substituted for 
(that is, may run concurrently with) unpaid FMLA leave, and all notices and certifications that 
satisfy FMLA requirements will satisfy the request for leave and certification requirements of the 
Final Rule.  With respect to state or local paid sick time laws, the Final Rule explains that 
contractors must comply with any such law that applies, as well as comply with the Executive 
Order and Final Rule, but contractors may satisfy their Executive Order obligations by providing 
paid sick time that also fulfills the requirements of a state or local law provided that the paid sick 
time is accrued and may be used in a manner that meets or exceeds all of the requirements of 
the Executive Order and Final Rule.  Where the requirements of an applicable state or local law 
and the Final Rule differ, satisfying both will require a contractor to comply with the requirement 
that is more generous to employees. 

 A contractor’s existing Paid Time Off (“PTO”) policy can fulfill the paid sick leave 
requirements of the Executive Order as long as it provides employees with at least the same 
rights and benefits as the Final Rule requires.  In other words, if a contractor provides 56 hours 
of PTO that meets the requirements described in the Order and the Final Rule, but employees 
can use the leave for any purpose, the contractor does not have to provide separate paid sick 
leave even if an employee uses all of the time for vacation.  The Final Rule also addresses PTO 
policies that provide more than 56 hours of leave and a contractor may choose to either:  (1) 
provide all PTO used for the purposes described in the Final Rule in compliance with all of the 
rule’s requirements; or (2) track, make, and maintain records reflecting the amount of PTO an 
employee uses for the purposes described in the rule, in which case the contractor need only 
provide, for each accrual year, up to 56 hours of PTO the employee requests to use for such 
purposes that complies with the rule’s requirements, such as for certification, documentation, and 
recordkeeping. 

3. Section 503 of the Rehabilitation Act of 1973 

a. Coverage 

Section 503 of the Rehabilitation Act of 1973, as amended, requires government 
contractors to take affirmative action to employ and to advance in employment qualified 
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individuals with disabilities.  The law also applies to all government contractors with contracts 
aggregated in excess of $10,000. 

Further, employers that have fifty or more employees and hold a government contract or 
subcontract of $50,000 or more must prepare a written AAP for applicants and employees with 
disabilities.  AAPs now require the collection and analysis of data and outreach efforts annually 
for plan years beginning after March 24, 2014.  Such a plan must be in place within 120 days of 
a contract’s start date. 

b. Record Retention 

Large contractors with more than 150 employees and a government contract of at least 
$150,000 must preserve any personnel or employment record for a period of two years.  Smaller 
contractors need only keep such records for one year from the date of making the record or the 
personnel action involved, whichever is later.  All metrics required under the new rules must be 
kept for three years. 

The OFCCP regulations established an annual seven percent utilization goal for 
employment of individuals with disabilities.  Contractors are required to evaluate the seven 
percent utilization goal at the job group level for each of their AAPs.  If a contractor has less than 
100 employees, however, the contractor can conduct a single utilization analysis for its entire 
workforce. 

 To calculate the percentage of a job group (or workforce) that is comprised of people with 
disabilities, contractors should use the same methodology used to calculate the percentage of a 
job group (or workforce) that is comprised of any other specific demographic group.  Specifically, 
contractors should compare the number of individuals identified as having a disability to the total 
number of employees in the job group.  Non-responses should be counted solely in the job group 
(or workforce) total, unless the contractor has actual knowledge that a particular non-responsive 
individual(s) has a disability.  The contractor may count as an individual with a disability, any 
individual who it actually knows to have a disability. 

Contractors who establish placement goals because their current workforce is under the 
seven percent utilization goal must identify problem areas and develop action-oriented programs 
to address the under representation of individuals with disabilities in their workforce.  Similar to 
the action-oriented program under EO 11246 for females and minorities, contractors’ action-
oriented programs for individuals with disabilities may include a number of actions designed to try 
to attain the seven percent goal, such as using different outreach and recruitment efforts than the 
contractor has used in the past and modifying personnel processes (i.e., removing a pre-
employment test) that may reduce opportunities for qualified individuals with disabilities.  The 
OFCCP will periodically review and update the seven percent utilization goal. 

The OFCCP regulations create a legal evidentiary presumption “that the information 
destroyed or not preserved would have been unfavorable to the contractor” if the contractor fails 
to preserve complete and accurate records.  The contractor may rebut this presumption, however, 
if it can show “the destruction or failure to preserve records results from circumstances that are 
outside the contractor’s control” (i.e., termites infected file records, a hurricane blew the at-issue 
records to the four winds, or a fire destroyed the records). 
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c. Disability 

The term “person with a disability” is defined by the Rehabilitation Act of 1973 to include 
any person who (1) has a physical or mental impairment which substantially limits one or more of 
such person’s major life activities, (2) has a record of such impairment, or (3) is regarded as 
having such impairment. 

The law is applied consistently with the Americans with Disabilities Act (“ADA”).  
Homosexuality, sexual behavior disorders, compulsive gambling, kleptomania and pyromania are 
excluded from protection.  A person who engages in illegal drug use or whose use of alcohol 
prevents him or her from performing job duties may not be covered. 

The Rehabilitation Act does not require the employment of all persons with disabilities no 
matter how severe their disability.  The Act protects qualified persons with disabilities who are 
capable of performing a particular job with or without reasonable accommodations for their 
disability (i.e., modifying controls on machines, etc.).  Employers must make reasonable 
accommodations to the physical and mental limitations of an employee or applicant for 
employment unless the contractor can demonstrate that such accommodation would impose an 
undue hardship on its business.  Unlike the private employer not subject to Section 503, the 
OFCCP regulations require a contractor to ask a known disabled employee if work-related 
problems are disability-related and if reasonable accommodations would help, if it is reasonable 
to conclude such significant performance problems may be related to the disability. 

d. Requirements 

The OFCCP published a Final Rule revising the regulations of Section 503.  These 
regulations took effect in 2014 and require federal contractors to: 

• Adopt a 5.5% benchmark for the representation of protected veterans (“VEVRAA 
benchmark”) effective March 31, 2022, and a 7% utilization goal for the representation 
of individuals with disabilities (“IWD”) (“Section 503 goal”). 

• Require contractors to solicit voluntary self-identification of protected veteran and 
disability status from applicants. 

• Require annual metrics regarding the number of protected veteran and IWD applicants 
and hires, and a comparison to the VEVRAA benchmark and the Section 503 goal. 

• Require an annual self-assessment of a contractor’s outreach and recruitment efforts, 
including an evaluation of the applicant and hiring metrics developed from the self-
identification data; and 

• Require under Section 503 that contractors take steps to determine whether and 
where impediments to equal employment exist, and to develop and execute action-
oriented programs to correct any identified problem areas. 

• Include the veteran/disabled tagline in all job advertisements and postings. 

• Post all non-temporary positions that are for more than three days and not senior 
management with the Hawaiʻi ESDS/HireNet Hawaiʻi and include: 
o The location and name of each establishment in the state; 
o Contact information for each official at each location responsible for the posting; 
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o Verify that the employer is a federal contractor (e.g., “VEVRAA Federal 
Contractor”) on the posting; and 

o Request Hawaiʻi ESDS/HireNet Hawaiʻi to send the contractor priority referrals of 
protected veterans. 

• If any employees work remotely, to notify them electronically of required posters and 
notices. 

• Include the required flow-down language in all subcontracts and purchase orders. 

• Collect data on protected veteran and disabled applicants and annually analyze this 
information against the seven percent utilization goal for individuals with disabilities 
and the 5.5% benchmark for employment of protected veterans (or utilize a five-factor 
alternative method to do so). 

• Conduct annual outreach and recruitment assessments for veterans and individuals 
with disabilities, and include in the AAP a written report re-evaluating the effectiveness 
of the outreach. 

• Retain the report and data for three years. 

• Collect and analyze the following for protected veterans and disabled individuals: 
o The number of applicants who self-identified as protected veterans or individuals 

with disabilities; 

o The total number of job openings and the total number of jobs filled; 
o The total number of applicants for all jobs; 
o The number of protected veterans or individuals with disabilities hired; 
o The total number of applicants hired; 

o The total number of protected veterans or individuals with disabilities terminated; 
o The total number of employees terminated; 
o The total number of protected veterans or individuals with disabilities promoted; 
o The total number of employees promoted; 

o The total number of protected veterans or individuals with disabilities transferred; 
o The total number of employees transferred; 
o Invite applicants to self-identify as a protected veteran or disabled individual; 
o Invite offerees to self-identify as a protected veteran or disabled individual; and 

o Survey existing workforce for disability self-identification once every five (5) years. 

e. Enforcement Procedures 

The OFCCP shares responsibility for enforcement of the Rehabilitation Act with the EEOC, 
which treats Rehabilitation Act complaints as ADA charges.  If the OFCCP assumes responsibility 
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for the case from the EEOC, the procedures used in processing complaints alleging disability 
discrimination are as follows: 

(1) The disabled person alleging discrimination under the Act, a third party, or a class 
of persons must file a complaint with the OFCCP within 300 days of the alleged 
discriminatory act, unless the time for filing is extended for good cause. 

(2) If the employer has an internal grievance or review procedure, the OFCCP may 
refer the complaint to the contractor for processing under that procedure.  The 
contractor must resolve the complaint within sixty days of the reference. 

(3) If the complaint is not resolved in the employer’s grievance or review procedure, 
the OFCCP will begin a prompt administrative investigation of the charge. 

(4) If no violation is found, the charging party will be notified and given 30 days to 
appeal the decision to the Director of the OFCCP. 

(5) If a violation is found, the OFCCP will attempt to conciliate the matter, usually by 
asking the employer to sign a written conciliation agreement in which the employer 
commits itself to the corrective action that is required to remedy the unlawful 
conduct. 

(6) If a settlement cannot be reached, the OFCCP may institute administrative 
enforcement proceedings against the employer or the OFCCP may bring an action 
in federal court to enforce the Rehabilitation Act. 

f. Penalties for Noncompliance 

Noncompliance under the Rehabilitation Act can result in debarment from future 
government contracts, contract termination, or the withholding of contract payments until 
violations are corrected.  Victims of discrimination may recover back pay, reinstatement, and even 
front pay. 

4. The Vietnam Era Veterans’ Readjustment Assistance Act of 1974  

a. Coverage 

The threshold amount for AAP coverage is a single contract of $100,000 or more, entered 
into on or after December 1, 2003; contracts are not aggregated to reach the coverage threshold. 

VEVRAA requires that employers with federal contracts or subcontracts of $25,000 or 
more provide equal opportunity and affirmative action for Vietnam era veterans, special disabled 
veterans, and veterans who served on active duty during a war or in a campaign or expedition for 
which a campaign badge has been authorized. 

In addition to the pre- and post-offer data collection, contractors must use one of two 
methods to establish a benchmark for employment of protected veterans:  (1) use the benchmark 
equal to the national percentage of veterans in the civilian workforce (currently 5.5%), which the 
OFCCP updates annually; or (2) develop a benchmark using five separate factors, some of which 
will rely on data to be made available on the OFCCP’s website.  Contractors have the option of 
applying these benchmarks at the job group level, but they must apply the benchmark to each of 
their AAPs.  Contractors must also implement action-oriented programs if there are any areas 
where the current number of veterans in their current workforce is under the benchmark for 
veterans.  The annual benchmark for veterans was set March 31, 2022, at 5.5%. 
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Although in recent years the due date has been extended, contractors who are required 
to use the VETS-100/VETS-100A reports must continue to collect the appropriate data and file 
by September 30th of each year. 

b. Procedures for Enforcement and Penalties for Noncompliance 

The procedure used by the OFCCP in processing complaints alleging violations of 
VEVRAA are essentially the same as those used when processing claims of individuals with 
disabilities under the Rehabilitation Act.  Similarly, the sanctions for noncompliance are the same 
as those available under the Rehabilitation Act.  The main thrust of enforcement is to ensure that 
a veteran’s full qualifications are considered for jobs and training opportunities. 

The HCRC and EEOC share concurrent jurisdiction over complaints of discrimination 
against individuals with disabilities under Hawaiʻi’s Employment Practices Law, HRS Chapter 378, 
and the ADA.  

C. ACTION REQUIRED BY EMPLOYERS 

In addition to the actions required by federal contractors, which are outlined above, 
covered employers should be aware of the following: 

1. Posters 

Covered government contractors are required to post the joint EEOC-OFCCP poster 
“Equal Employment Opportunity is the Law” in places where it can easily be seen by job applicants 
and employees.  This is the same poster that the EEOC requires for posting pursuant to Title VII. 

2. Record of Complaints 

Employers covered by Section 503 of the Rehabilitation Act or VEVRAA must retain 
records regarding complaints and actions taken under the law for one year after final payment 
under the contract.  Covered contractors must also allow the OFCCP access to these records 
during normal business hours. 

3. Notice to Veterans and Disabled Individuals 

The OFCCP regulations dealing with affirmative action programs for protected veterans 
and disabled individuals specify that such individuals should be invited to identify themselves in 
order to participate in the benefits of the affirmative action program.  This invitation must state 
that any information provided is purely voluntary and will be kept confidential.  Invitations of this 
type are normally posted in places where they can be seen by applicants and employees, or 
provided on a form separate from the application form.   

D. TIPS FOR EMPLOYERS 

1. Affirmative Action Programs 

The OFCCP is both a compliance-oriented agency and an enforcement agency.  Legal 
counsel should be consulted in the drafting and implementing of an employer’s AAP to ensure 
that all the necessary requirements are met, and the program complies with the applicable 
regulations and the OFCCP interpretive bulletins.  AAPs must also be reviewed and updated 
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annually.  Under federal regulations, a subcontractor of a federal contractor who meets the 
employee and dollar thresholds must also comply with the obligations imposed under the 
OFCCP’s regulations.  With increased local staffing of the OFCCP office and a growing 
awareness of employee rights, more contractor audits are likely; the time limits for remedying 
identifiable discrimination extends to two years even if no complaint is filed.  

2. Disability Discrimination 

The OFCCP has broadly interpreted the provisions of the Rehabilitation Act.  Conditions 
such as mental disorders, high blood pressure, obesity, and back injuries may qualify as 
disabilities in certain situations.  Since charges involving disability discrimination have increased 
dramatically in recent years, employers should closely monitor employment decisions to ensure 
compliance with the Rehabilitation Act and the ADA and seek professional guidance from both 
physicians and employment law counsel when questions arise. 

3. Recordkeeping Obligations 

The Final Rules changed the recordkeeping obligations to require contractors to invite 
applicants to voluntarily self-identify as protected veterans or individuals with disabilities at both 
the pre-offer and post-offer phases of the application process.  The OFCCP’s rationale for making 
this change was to enable contractors to track the number of applicants who are individuals with 
disabilities and protected veterans so they could assess the effectiveness of their outreach and 
recruitment efforts. 

Contractors are required to adhere to the following very specific requirements and 
procedures when soliciting this demographic information: 

Pre-Offer - Disability Rule: Contractors must implement very specific processes when 
soliciting disability information at the pre-offer stage, including: 

• Mandatory Form: Contractors are mandated to use a form supplied by the OFCCP 
to invite applicants to self-identify as individuals with disabilities.  This form can be 
found at:  http://www.dol.gov/agencies/ofccp/self-id-forms. 

• Solicit Simultaneous with Race and Gender: The invitation must be provided to 
each applicant when the applicant applies or is considered for employment 
(contractors can provide this at the same time as when they solicit demographic 
information for females and minorities under EO 11246). 

• Not Part of Application: The invitation must be separate from the application but may 
be included in the contractor’s application materials. 

• Visual Self-Identification Permitted: If individuals with disabilities opt not to self-
identify their disabled status, a contractor can use visual identification to complete the 
information if the contractor either observes the disability (e.g., the individual is in a 
wheelchair) or the applicant makes it clear during the process that they are disabled 
(e.g., the applicant requests an accommodation for completing the application or 
during the interview).  Contractors should not guess about disability status or assume 
that an applicant is disabled just because he or she “looks sickly.” 

http://www.dol.gov/agencies/ofccp/self-id-forms
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Pre-Offer - Protected Veterans Rule: Contractors are required to adhere to the following 
requirements when soliciting veteran information at the pre-offer stage: 

• No Mandatory Form: The OFCCP Regulations do not require contractors to use a 
mandatory form to invite applicants to self-identify themselves as protected veterans 
at the pre-offer stage.  Contractors who develop their own forms, however, must 
include certain statements to applicants, including that the form is voluntary, the 
information supplied will be kept confidential, and completion of the form will not 
subject the applicant to any adverse treatment. 

• Protected Veteran Status: Contractors can only ask an applicant if he or she is a 
“protected veteran” and not ask him or her to disclose the particular category of 
protected veteran. 

• Solicit Simultaneous with Race and Gender: Contractors can invite applicants to 
self-identify at the same time as they ask applicants to identify race and gender under 
EO 11246. 

Post-Offer Invitation: Contractors must continue to invite applicants to self-identify their 
protected veteran or disabled status after they are offered employment but before their first day 
of work.  As with the pre-offer invitation, contractors will be required to use the OFCCP’s invitation 
for disability information form, but they can use their own form that meets certain requirements to 
invite applicants to self-identify their protected veteran status.  At the post-offer stage, contractors 
must offer applicants to identify themselves in one of the four categories of protected veterans. 

Invitation to Current Employees to Self-Identify Disability Status: Contractors are 
required to invite their current employees to self-identify as individuals with disabilities once every 
five years.  Contractors must offer the self-identification to current employees for the first time 
within the first year after the effective date of the Disability Rule.  At least once during the five-
year period between the invitations to current employees, contractors must remind employees 
that they may voluntarily update their disability status at any time. 

Self-identification is the most reliable method and the preferred method for compiling 
information about a person’s gender, race, or ethnicity.  The OFCCP encourages contractors to 
use tear off sheets, post cards, or short forms to request demographic information from applicants.  
The contractor’s invitation to an applicant to self-identify his or her gender, race, or ethnicity should 
always clearly state that the provision of such information is voluntary. 

While self-identification is the preferred method, visual observation also can be an 
acceptable method for identifying the gender, race, and ethnicity of applicants, although it may 
not be reliable in every instance.  Visual observation may be used when the applicant appears in 
person and declines to self-identify his or her gender, race, or ethnicity.  Where, in response to 
an invitation from the contractor, the applicant declines to self-identify his or her gender, race, or 
ethnicity, and visual observation is not feasible, there is nothing more for the contractor to do.  
The OFCCP would not hold a contractor responsible for applicant data when the applicant 
declines to self-identify and there are no other acceptable methods of obtaining this information. 

When contractors are unable to elicit or ascertain specific information regarding an 
applicant’s gender, race, or ethnicity, contractors should not guess or assume.  Rather, if, after 
making reasonable efforts to identify applicant gender, race, and ethnicity information, the 
contractor is unable to obtain such information, the contractor must record race or gender as 
“unknown” in its applicant flow log. 
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A contractor is not permitted to “guess” as to the gender, race, or ethnicity of an applicant.  
Adverse impact determinations should be made based on the pool of applicants where gender, 
race, and ethnicity are known. 

The OFCCP will compare the proportion of women and minorities in the contractor’s 
relevant applicant pool with labor force statistics or other data on the percentage of women and 
minorities in the relevant labor force.  If there is a significant difference between these figures, the 
OFCCP will investigate further as to whether the contractor’s recruitment and hiring practices 
conform with EO 11246 standards.  
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CHAPTER 17 
PUBLIC ACCOMMODATIONS DISCRIMINATION  

 

COMPLIANCE CHECKLIST 

 To ensure compliance with these laws, owners and operators of public 
accommodations should take the following steps: 

 Adopt policies and practices prohibiting discrimination in places of public 
accommodation, along with procedures for reporting, investigating, and remedying 
any violations of this policy.  

 Post notices of the public accommodation’s non-discrimination policy in areas 
likely to be viewed by the general public.   

 Take immediate and appropriate corrective action in response to a complaint of 
discrimination. 

 Document discrimination complaints received from the public as well as any and 
all actions taken to address such complaints. 

 Remove architectural and communication barriers in existing facilities where 
readily achievable. 

 Conduct training for employees and management about restrictions against public 
accommodations discrimination and harassment using specific examples of 
prohibited conduct.  

A. BACKGROUND 

1. State Law (HRS Chapter 489)  

HRS Chapter 489 prohibits discrimination on the basis of race, sex, including gender 
identity or expression, sexual orientation, color, religion, ancestry, or disability (including the use 
of a service animal) in all places of public accommodation, in order to protect the rights, privileges, 
and interests of persons with regard to fair access and use of public accommodations.  Places of 
public accommodation may not deny or attempt to deny a person the full and equal enjoyment of 
the goods, services, facilities, privileges, and advantages of a place of public accommodation on 
the basis of a protected characteristic.  Unlawful practices include conspiring to retaliate or 
discriminate against a person because a person has opposed an unfair discriminatory practice; 
aiding or abetting a person engaging in a discriminatory practice; or willfully obstructing or 
preventing a person from complying with HRS Chapter 489.  It is additionally unlawful to deny a 
person full and equal enjoyment of a place of public accommodation because the person is known 
to have a relationship or association with an individual with a known disability.  Because the 
statute is remedial, it is liberally construed. 

Employers who are owners and operators of public accommodations may be held liable 
for HRS Chapter 489 violations.  Employers may also be held liable for any HRS Chapter 489 
violation committed by an employee or agent of the employer.  Violations can result in substantial 
liability, including civil penalties and monetary damages. 
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HRS § 489-21 also makes it an unlawful discriminatory practice to deny breastfeeding 
women the full and equal enjoyment of public accommodations. 

The provision of separate facilities or schedules for female and for male patrons does not 
constitute a discriminatory practice when such separate facilities or schedules for female and for 
male patrons are bona fide requirements to protect personal rights of privacy.  However, the 
Hawaiʻi Civil Rights Commission (“HCRC”) guidance offers the following statements as an 
example of discrimination in public accommodations: “A transgender person is forced to use a 
restroom not of their choice.  A transgender person has the right to use a restroom that 
corresponds to the person’s gender identity.”  The HCRC’s guidance on discrimination in public 
accommodations is available at http://labor.hawaii.gov/hcrc/files/2013/01/DIS_pc_2016.pdf.   

2. Federal Law (ADA Title III, and ADAAA) 

Title III of the Americans with Disabilities Act (“ADA”) prohibits disability discrimination in 
commercial facilities and public accommodations, and forbids any owner, operator, lessor, or 
lessee of a place of public accommodation from discriminating against an individual on the basis 
of a disability in the full and equal enjoyment of the goods, services, facilities, privileges, 
accommodations, or advantages of a place of public accommodation.  An owner, operator, lessor, 
or lessee of a public accommodation unlawfully discriminates against an individual or a class of 
individuals on the basis of disability when it:  (a) denies an individual the opportunity to participate 
in or benefit from the goods, services, facilities, privileges, advantages, or accommodations; 
(b) fails to provide or afford an individual the opportunity to participate in such items that are equal 
to those items provided to other individuals; (c) provides to an individual such items that are 
separate from those provided to other individuals; (d) imposes selection criteria that tend to screen 
out individuals with disabilities unless the criteria are necessary for the services provided; (e) fails 
to make reasonable modifications in policy and procedures that do not fundamentally alter the 
benefit provided; (f) fails to take steps necessary to ensure that no individual with a disability is 
excluded, denied services, segregated, or treated differently unless such steps would 
fundamentally alter such services; or (g) fails to remove architectural barriers and communications 
barriers that are structural in nature in existing facilities, and transportation barriers in existing 
vehicles, where readily achievable. 

Employers are generally not required to make their existing facilities accessible unless or 
until a particular applicant or employee needs an accommodation.  However, many employers 
are also places of public accommodation open to the public and are required to make their goods 
or services available to legally protected persons whether or not they are applicants or employees.  
Additional standards of accessibility apply when there is new construction.  Since March 2012, 
compliance with the 2010 ADA Title III Standards has been required. 

B. COVERED ESTABLISHMENTS 

Federal and state laws prohibiting discrimination in public accommodations only apply to 
establishments and other facilities that meet the legal definition of public accommodation. 

1. HRS Chapter 489 

HRS Chapter 489 broadly defines a place of public accommodation.  It includes every 
establishment or facility extending business, services, and/or privileges to the general public.  This 
encompasses, but is not limited to, facilities such as hotels, restaurants, convention centers, 

http://labor.hawaii.gov/hcrc/files/2013/01/DIS_pc_2016.pdf
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theaters, shopping centers, stores, sports arenas, gyms, professional offices, beauty shops, and 
campsites. 

2. Title III of the ADA 

Title III of the ADA defines public accommodation to include a facility operated by a private 
entity, where the operations affect commerce and fall within at least one enumerated category.  
The categories of public accommodations include:  (a) a place of lodging, such as an inn, hotel, 
or motel (except for an establishment located within a building that contains not more than five 
rooms for rent or hire and is actually occupied by the proprietor as a residence); (b) an 
establishment serving food or drink, such as a restaurant or bar; (c) a place of exhibition or 
entertainment, such as a motion picture house, theater, concert hall, or stadium; (d) a place of 
public gathering, such as an auditorium, convention center, or lecture hall; (e) a place of sales or 
rentals, such as a bakery, grocery store, clothing store, hardware store, or shopping center; (f) a 
service establishment, such as a laundromat, drycleaner, bank, barber shop, travel service, shoe 
repair service, funeral parlor, gas station, office of an accountant, pharmacy, insurance office, 
professional office of a healthcare provider, or hospital; (g) a place of public transportation, such 
as a terminal; (h) a place of public display or collection, such as a museum, library, or gallery; (i) 
a place of recreation, such as a park, zoo, or amusement park; (j) a place of education, such as 
a nursery, elementary, secondary, undergraduate, or postgraduate private school; (k) a social 
service center, such as a daycare center, homeless shelter, or adoption agency; and (l) a place 
of exercise or recreation, such as a gymnasium, health spa, bowling alley, or golf course.  In the 
Ninth Circuit, a public accommodation under Title III of the ADA does not include websites, unless 
the websites have a sufficient nexus to actual, physical places where goods or services are open 
to the public, and places where the public gets those goods or services.  For example, a chain 
pizza restaurant’s website is a place of accommodation if it facilitates access to the restaurant’s 
physical locations, while a social media website may not be a public accommodation because it 
offers only online services.  See Robles v. Domino’s Pizza, LLC (2019). 

C. REQUIREMENTS UNDER THE STATUTES AND LIABILITY FOR DISCRIMINATORY 
ACTS 

1. HRS Chapter 489 

Owners and operators exercise authority, control, or discretion over places of public 
accommodation.  In this capacity, owners and operators are subject to liability for unfair 
discriminatory practices engaged in by themselves, or their employees and agents.  The HCRC 
has clearly established that all owners and operators of public accommodations are liable for the 
discriminatory acts of their employees and agents, regardless of whether the acts were authorized 
or even forbidden, and regardless of whether the owners or operators knew or should have known 
that the acts occurred. 

The HCRC has ruled that owners and operators of a public accommodation may also be 
liable for acts of third-party individuals who are not employees or agents.  Liability may ensue if 
the owner or operator knew or should have known of the conduct, had sufficient control over the 
third party, and failed to take immediate and appropriate corrective action.  Corrective action is 
immediate and appropriate if it (1) involves a prompt and thorough investigation of the allegations, 
(2) ends the discriminatory conduct, and (3) deters future discriminatory conduct by the same 
offender or others. 
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Under HRS Chapter 489, penalties may be assessed against individuals as well as public 
accommodations for prohibited discriminatory practices.  The HCRC has ruled that owners, 
operators, employees, and agents may be individually liable for violations of the public 
accommodations law.  The broad reach of HRS Chapter 489 also applies to successor owners 
and operators of a public accommodation.  A successor will be liable for the discriminatory acts 
committed by its predecessor if there is a substantial continuity of identity in the entity. 

In places of public accommodation, HRS Chapter 489 violations can occur in the course 
of an employee’s routine dealings with customers or other members of the general public.  A 
single instance of discrimination is sufficient to constitute a violation of HRS Chapter 489. 

The HCRC is responsible for receiving and investigating complaints from the public 
concerning any alleged HRS Chapter 489 violations.  The five-member Commission also 
conducts hearings, commences civil action in circuit court, and orders legal and equitable relief.   

2. Title III of the ADA  

The ADA holds any person who owns, operates, or leases a place of public 
accommodation liable for unlawfully discriminating against an individual on the basis of disability.  
For example, a public accommodation has the obligation to remove architectural barriers, which 
may include:  installing ramps; making curb cuts; rearranging tables, chairs, and other furniture; 
widening doors; eliminating a turnstile; modifying restroom facilities to contain grab bars in toilet 
stalls and repositioning paper towel dispensers; and removing high pile, low density carpet.  
Owners, operators, lessors, and lessees also have the obligation to remove communication 
barriers which may include:  providing telecommunication devices for the deaf; installing closed 
caption decoders; repositioning telephones; installing flashing alarm lights; and providing qualified 
interpreters.  Additionally, the segregation of individuals may be unlawful discrimination under 
Title III of the ADA. 

A covered entity may raise a “direct threat” defense to a charge of Title III disability 
discrimination.  A “direct threat” is a significant risk to the health or safety of others that cannot be 
eliminated by a modification of policies, practices, or procedures, or by the provision of auxiliary 
aids or services.  Thus, a public accommodation cannot be held liable for taking a discriminatory 
action or failing to eliminate a discriminatory condition where the disabled individual in question 
poses a direct threat to the health or safety of others. 

The public accommodation’s accessibility obligations are also limited.  An owner, operator, 
lessor, or lessee does not have to design and construct a new facility to be accessible and usable 
by individuals with disabilities if it would be structurally impracticable.  Likewise, owners, 
operators, lessors, and lessees are only obligated to alter portions of existing facilities to the extent 
such changes are readily achievable.  However, undertaking renovations or alterations that affect 
the usability of an area of a public accommodation may trigger an obligation to spend additional 
sums to ensure accessibility. 

Further, a public accommodation that can show that a proposed modification would cause 
a fundamental alteration may not be required to make the modification.  The Americans with 
Disabilities Act Amendments Act (“ADAAA”) clarifies that any changes it made to the definition of 
“disability” have no impact on Title III’s “safe harbor” for public accommodations that can 
demonstrate that modifying “policies, practices, or procedures, including academic requirements 
in postsecondary education, would fundamentally alter the nature of the goods, services, facilities, 
privileges, advantages, or accommodations involved.” 
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D. RECENT DEVELOPMENTS 

1. 2019 Novel Coronavirus Public Health Emergency 

Due to the 2019 Novel Coronavirus (“COVID-19”) pandemic, many places of public 
accommodation have ceased operations.  Others, however, such as food and service 
establishments, continue to operate.   Notwithstanding state and federal laws, guidance, and 
proclamations regarding COVID-19, public accommodations are still required to comply with HRS 
Chapter 489 and Title III of the ADA.  Places of public accommodations should therefore adopt 
safety rules that are in compliance with the current state and federal mandates, but ensure that 
said safety rules do not discriminate against persons with disabilities.  Places of public 
accommodation may require members of the public to wear masks in order to enter; despite the 
claims of some, there is no constitutional right for a person to enter a place of public 
accommodation without a mask.  However, if a person claims to be unable to wear a mask due 
to a disability, a place of public accommodation is obligated to make reasonable modifications to 
its policies, practices, or procedures as necessary to afford that person equal access to the 
establishment.  For example, a grocery store may offer curb-side pickup.  Places of public 
accommodation should train employees on how to respond to members of the public who refuse 
to comply with the establishment’s safety rules.  

While the federal government considers COVID-19 to be a pandemic public health 
emergency, COVID-19 infection may be a “direct threat” under Title III of the ADA.  If you are a 
public accommodation and you are considering adopting policies or practices that may limit or 
prevent individuals with possible COVID-19 infection from accessing your institution, we 
encourage you to seek the advice of counsel prior to making changes to your policies or practices.   

2. Court Decisions 

On June 4, 2018, the U.S. Supreme Court decided Masterpiece Cakeshop, Ltd. v. 
Colorado Civil Rights Commission, which may have an impact on both federal and state courts’ 
analysis of public accommodations claims.   

In 2012, the owner of Masterpiece Cakeshop, Ltd. told a same-sex couple that he would 
not create a cake for their wedding day because of his religious opposition to same-sex marriage.  
The couple filed a charge of discrimination with the Colorado Civil Rights Commission pursuant 
to Colorado state law, which, like Hawaiʻi state law, prohibits discrimination based on sexual 
orientation in places of public accommodation.  In reviewing the couple’s claim, one of the 
Commissioners of the Colorado Civil Rights Commission stated, “Freedom of religion and religion 
has been used to justify all kinds of discrimination throughout history, whether it be slavery, 
whether it be the holocaust . . . we can list hundreds of situations where freedom of religion has 
been used to justify discrimination.  And to me it is one of the most despicable pieces of rhetoric 
that people can use to — to use their religion to hurt others.”  The Commission also did not apply 
the same standard of review to the couple’s charge of discrimination as it had applied to charges 
related to a baker’s refusal to make a cake with anti-gay marriage symbolism.  An Administrative 
Law Judge ultimately decided in the couple’s favor, and the baker appealed the decision.  

The Supreme Court affirmed Colorado’s right to protect gay persons from discrimination 
in places of public accommodation but reversed the Colorado Court of Appeals decision upholding 
the Commission’s determinations and remedial order.  The Supreme Court concluded that, 
pursuant to the First Amendment, the baker was entitled to the “neutral and respectful 
consideration” of his religious beliefs, and the statements by the Commissioner along with the 
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Commission’s different standard of review for charges of discrimination based on refusals to make 
cakes with anti-gay symbolism suggested the Commission’s consideration of the baker’s case 
was not neutral or respectful.  The Supreme Court thus announced what is arguably a new 
standard for state agencies reviewing claims of religious discrimination.  

The Supreme Court’s decision in Masterpiece Cakeshop does not invalidate Colorado’s, 
or Hawaiʻi’s, prohibition against discrimination on the basis of sexual orientation in places of public 
accommodation, and businesses should not interpret the decision to provide a license to refuse 
services to individuals based on their sexual orientation.  On July 10, 2018, after the U.S. Supreme 
Court’s decision in Masterpiece Cakeshop, the Supreme Court of Hawaiʻi rejected an appeal from 
a February 2018 decision (Cervelli v. Aloha Bed & Breakfast) by the Intermediate Court of Appeals 
prohibiting a bed-and-breakfast from refusing to rent rooms to lesbian couples because of the 
owners’ religious beliefs pursuant to HRS Chapter 489.  On March 18, 2019, the U.S. Supreme 
Court also declined to review the Intermediate Court of Appeals’ decision.   

However, the Masterpiece Cakeshop decision does require state agencies, like the 
HCRC, to give respectful and neutral consideration to the sincerely held religious beliefs of 
business owners, and may, on the margin, impact the outcomes of some (but likely not many) 
charges of discrimination in the public accommodation and employment realms.  The decision 
may also encourage federal and state court judges to more carefully consider whether religious 
business owners were treated respectfully and neutrally by the HCRC when it decides the 
outcome of charges of discrimination that implicate business owners’ religious beliefs.  

If you believe the Supreme Court’s decision in Masterpiece Cakeshop may impact your 
business practices, we encourage you to seek the advice of counsel prior to making changes to 
your policies or practices. 

E. HAWAIʻI CIVIL RIGHTS COMMISSION DECISIONS 

The HCRC has held that unlawful discrimination under HRS Chapter 489 can be 
established by proving (1) a per se violation by an owner or agent of a public accommodation, (2) 
direct evidence of discriminatory motive or intent, or (3) circumstantial evidence of discriminatory 
motive or intent. 

A per se violation of HRS Chapter 489 is established if a customer shows, by a 
preponderance of the evidence, that an owner, employee, or agent of a public accommodation 
made a racial or sexist insult to a customer, or about a customer, in the course of serving that 
customer.  The HCRC has held that any customer who suffers a single, isolated racial or sexist 
remark in the course of being served has been denied the full and equal enjoyment of that public 
accommodation’s goods, services, facilities, privileges, advantages, and accommodations on the 
basis of a protected characteristic.  See Smith v. MTL, Inc. (1993); Hoshijo/White v. Univ. of 
Hawaiʻi and Rob Wallace (1998).   

F. PENALTIES FOR VIOLATIONS 

1. HRS Chapter 489 

The purposes of HRS Chapter 489 include giving victims of discrimination complete relief.  
HRS Chapter 489 requires the assessment of fines for each violation ranging from $500 to 
$10,000 and establishes that each day of violation constitutes a separate violation.  In addition, 
owners and operators of public accommodations found guilty of violating the provisions of HRS 



Chapter 17 – Public Accommodations Discrimination   181 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

Chapter 489 may be obligated to pay compensatory damages, attorneys’ fees, and the greater of 
$1,000 or three times the damages sustained by the plaintiff.  Individuals may also be held liable 
for conduct that violates HRS Chapter 489. 

The breastfeeding amendment to HRS Chapter 489 provides for a private right of action 
with remedies including monetary damages of up to $100, injunctive relief, as well as reasonable 
attorneys’ fees and costs.  Unlike the other unlawful discriminatory practices prohibited by HRS 
Chapter 489, the HCRC does not enforce the breastfeeding provision.  Aggrieved women may 
file suit in small claims court. 

2. Title III of the ADA 

Injunctive and declaratory relief and attorneys’ fees are available remedies under Title III 
of the ADA.  Further, the ADA authorizes the Attorney General to investigate and prosecute 
alleged violations of Title III in federal court.  The courts may grant any appropriate equitable 
relief, award monetary damages, and assess civil penalties; however, they may not award 
compensatory or punitive damages. 

The Attorney General may certify, upon application, that a state or local building code 
establishes accessibility requirements that meet or exceed those of the ADA. 

G. SERVICE AND ASSISTANCE ANIMALS 

Under Title III of the ADA, a public accommodation must modify its policies to permit the 
use of a service animal by an individual with a disability, unless doing so would result in a 
fundamental alteration or jeopardize the safe operation of the public accommodation. 

Under the ADA, service animals are dogs individually trained to do work or perform tasks 
for the benefit of an individual with a disability.  Miniature horses may also be a service animal 
under the ADA.  Tasks typically performed by service animals include guiding people with 
impaired vision, alerting individuals with impaired hearing to the presence of intruders or sounds, 
providing minimal protection or rescue work, pulling a wheelchair, or retrieving dropped items.  It 
remains uncertain whether Hawaiʻi’s public accommodation law will be applied as narrowly as 
Title III of the ADA; whether service animals will be determined to be limited but include animals 
other than dogs and miniature horses; or, whether assistance animals of any kind must be 
permitted to accompany patrons or customers.  HCRC guidance suggests Hawaiʻi law may 
require accommodation of “Assistance animals” which could include a broad range of animals 
that might not require special training.  However, the HCRC has indicated that it will not pursue a 
broader interpretation of the term with respect to food establishments that are subject to the 
Hawaiʻi Department of Health food safety code, which specifically prohibits animals, but allows 
service animals as defined under the ADA in areas not used for food preparation and that are 
usually open for customers. 

The care or supervision of a service animal is the responsibility of his or her owner, not 
the public accommodation.  A public accommodation may not require an individual with a disability 
to post a deposit as a condition to permitting a service animal to accompany its owner in a place 
of public accommodation, even if such deposits are required for pets. 

ILLUSTRATION: An individual who is blind wishes to be accompanied in a restaurant by 
her guide dog.  The restaurant must permit the guide dog to accompany its owner in all areas of 
the restaurant open to other patrons and may not insist that the dog be separated from her. 
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A number of states have programs to certify service animals.  A private entity, however, 
may not insist on proof of state certification, or any other type of certification, before permitting 
the entry of a service animal to a place of public accommodation.  See C. L. v. Del Amo Hospital 
(2021).  
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CHAPTER 18 
HOUSING DISCRIMINATION

 
COMPLIANCE CHECKLIST 

 To ensure compliance with these laws, housing providers, including real estate 
brokers or salespersons, should take the following steps: 

 Adopt policies and practices prohibiting discrimination in housing/real estate 
transactions along with procedures for reporting, investigating, and remedying any 
violations of this policy.  

 Take immediate and appropriate corrective action in response to complaints of 
discrimination. 

 Conduct training for employees and management about restrictions against 
housing discrimination and harassment using specific examples of prohibited 
conduct.  

A. BACKGROUND 

1. State Law (HRS Chapter 515)  

Under Chapter 515 of the Hawaiʻi Revised Statutes, it is a discriminatory practice for an 
owner or any other person engaging in a real estate transaction, or for a real estate broker or 
salesperson, because of race, sex, including gender identity or expression, sexual orientation, 
color, religion, marital status, familial status, ancestry, disability, age, or human immunodeficiency 
virus infection: 

a. To refuse to engage in a real estate transaction with a person; 

b. To discriminate against a person in the terms, conditions, or privileges of a real estate 
transaction or in the furnishing of facilities or services in connection with a real estate 
transaction; 

c. To refuse to receive or to fail to transmit a bona fide offer to engage in a real estate 
transaction from a person; 

d. To refuse to negotiate for a real estate transaction with a person; 
e. To represent to a person that real property is not available for inspection, sale, rental, 

or lease, when in fact it is available, or to fail to bring a property listing to the person’s 
attention, or to refuse to permit the person to inspect real property, or to steer a person 
seeking to engage in a real estate transaction; 

f. To offer, solicit, accept, use, or retain a listing of real property with the understanding 
that a person may be discriminated against in a real estate transaction or in the 
furnishing of facilities or services in connection with a real estate transaction; 

g. To solicit or require as a condition of engaging in a real estate transaction that the 
buyer, renter, or lessee be tested for human immunodeficiency virus infection, the 
causative agent of acquired immunodeficiency syndrome; 

h. To refuse to permit, at the expense of a person with a disability, reasonable 
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modifications to existing premises occupied or to be occupied by the person if 
modifications may be necessary to afford the person full enjoyment of the premises; 
provided that a real estate broker or salesperson, where it is reasonable to do so, may 
condition permission for a modification on the person agreeing to restore the interior 
of the premises to the condition that existed before the modification, reasonable wear 
and tear excepted; 

i. To refuse to make reasonable accommodations in rules, policies, practices, or 
services, when the accommodations may be necessary to afford a person with a 
disability equal opportunity to use and enjoy a housing accommodation; provided that 
if reasonable accommodations include the use of an animal, reasonable restrictions 
may be imposed; 

j. In connection with the design and construction of covered multifamily housing 
accommodations for first occupancy after March 13, 1991, to fail to design and 
construct housing accommodations in such a manner that: (A) the housing 
accommodations have at least one accessible entrance, unless it is impractical to do 
so because of the terrain or unusual characteristics of the site; and (B) with respect to 
housing accommodations with an accessible building entrance: (i) the public use and 
common use portions of the housing accommodations are accessible to and usable 
by persons with disabilities; (ii) doors allow passage by persons in wheelchairs; and 
(iii) all premises within covered multifamily housing accommodations contain an 
accessible route into and through the housing accommodations; light switches, 
electrical outlets, thermostats, and other environmental controls are in accessible 
locations; reinforcements in the bathroom walls allow installation of grab bars; and 
kitchens and bathrooms are accessible by wheelchair; or 

k. To discriminate against or deny a person access to, or membership or participation in 
any multiple listing service, real estate broker’s organization, or other service, 
organization, or facility involved either directly or indirectly in real estate transactions, 
or to discriminate against any person in the terms or conditions of access, 
membership, or participation. 

Unlawful practices also include aiding, abetting, inciting, or coercing others to engage in 
discriminatory practices, as well as retaliation against a person who exercises his or her rights or 
who opposes a discriminatory practice or participates in a fair housing investigation or hearing.   

HRS Chapter 515 also prohibits discriminatory financial practices, such as discrimination 
in making or purchasing loans or other financial assistance relating to a dwelling or secured by 
residential real estate; discriminating against applicants for financial assistance; and using a form 
or making a record or inquiry that indicates an intent to discriminate (unless required by federal 
law).  HRS Chapter 515 voids and prohibits discriminatory restrictive covenants and conditions in 
real estate instruments and transactions.  HRS Chapter 515 further prohibits “blockbusting,” which 
is a representation by a person who may benefit financially from a real estate transaction that a 
change will or may occur in the composition of the owners or occupants, or that such a change 
will or may result in lowering of property values, increase in criminal or antisocial behavior, or a 
decline in the quality of schools, in a block, neighborhood, or area in which the property is located. 
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2. Federal Law (Fair Housing Act) 

The federal Fair Housing Act (“FHA”) prohibits discrimination in housing based on race, 
color, religion, sex (including gender identity and sexual orientation), handicap, familial status, or 
national origin.  The following are unlawful under the FHA: 

a. Refusal to sell or rent after the making of a bona fide offer, or refusal to negotiate for 
the sale or rental of, or otherwise make unavailable or deny, a dwelling to any person 
because of race, color, religion, sex, familial status, or national origin. 

b. To discriminate against any person in the terms, conditions, or privileges of sale or 
rental of a dwelling, or in the provision of services or facilities in connection therewith, 
because of race, color, religion, sex, familial status, or national origin. 

c. To make, print, or publish, or cause to be made, printed, or published any notice, 
statement, or advertisement, with respect to the sale or rental of a dwelling that 
indicates any preference, limitation, or discrimination based on race, color, religion, 
sex, handicap, familial status, or national origin, or an intention to make any such 
preference, limitation, or discrimination. 

d. To represent to any person because of race, color, religion, sex, handicap, familial 
status, or national origin that any dwelling is not available for inspection, sale, or rental 
when such dwelling is in fact so available. 

e. For profit, to induce or attempt to induce any person to sell or rent any dwelling by 
representations regarding the entry or prospective entry into the neighborhood of a 
person or persons of a particular race, color, religion, sex, handicap, familial status, or 
national origin. 

f. To discriminate in the sale or rental of a dwelling, to otherwise make unavailable or 
deny a dwelling, or discriminate against any person in the terms, conditions, or 
privileges of sale or rental of a dwelling, because of a handicap of the buyer or renter, 
any person intending to reside with the buyer or renter, or any person associated with 
the buyer or renter. 

g. Refusal to permit, at the expense of the handicapped person, reasonable 
modifications of existing premises occupied or to be occupied by such person if such 
modifications may be necessary to afford such person full enjoyment of the premises 
except that, in the case of a rental, the landlord may where it is reasonable to do so 
condition permission for a modification on the renter agreeing to restore the interior of 
the premises to the condition that existed before the modification, reasonable wear 
and tear excepted. 

h. Refusal to make reasonable accommodations in rules, policies, practices, or services 
when such accommodations may be necessary to afford such person equal 
opportunity to use and enjoy a dwelling. 

i. In connection with the design and construction of covered multifamily dwellings for first 
occupancy after the date that is 30 months after the date of enactment of the Fair 
Housing Amendments Act of 1988 (enacted September 13, 1988), a failure to design 
and construct those dwellings in such a manner that (A) the public use and common 
use portions of such dwellings are readily accessible to and usable by handicapped 
persons; (B) all the doors designed to allow passage into and within all premises within 
such dwellings are sufficiently wide to allow passage by handicapped persons in 
wheelchairs; and (C) all premises within such dwellings contain the following features 
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of adaptive design: (i) an accessible route into and through the dwelling; (ii) light 
switches, electrical outlets, thermostats, and other environmental controls in 
accessible locations; (iii) reinforcements in bathroom walls to allow later installation of 
grab bars; and (iv) usable kitchens and bathrooms such that an individual in a 
wheelchair can maneuver about the space. 

The FHA further prohibits discrimination on the basis of race, color, religion, sex, handicap, 
familial status, or national origin in the making of loans or providing other financial assistance that 
are for purchasing, constructing, improving, repairing, or maintaining a dwelling, or that are 
secured by residential real estate.  The FHA prohibits denying or discriminating against a person 
with respect to access to, or membership or participation in, any multiple-listing service, real 
estate brokers’ organization, or any other service or organization or facility relating to the business 
of selling or renting dwellings, on the basis of race, color, religion, sex, handicap, familial status, 
or national origin.    

The FHA also makes it unlawful to coerce, intimidate, threaten, or interfere with any person 
in the exercise or enjoyment of, or on account of his/her having exercised or enjoyed or aided or 
encouraged any other person in the exercise or enjoyment of any right granted under the FHA. 

A practice may be unlawfully discriminatory in effect even if not motivated by 
discriminatory intent where it actually or predictably results in a disparate impact on a group or 
creates, increases, reinforces, or perpetuates segregated housing patterns based on protected 
categories and is not supported by a legally sufficient justification.  See Texas Dept. of Housing 
and Community Affairs v. The Inclusive Communities Project, Inc. (2015).  A “legally sufficient 
justification” is one that is necessary to achieve legitimate non-discriminatory interests of a 
respondent, for which those interests could not be served by a practice with a less discriminatory 
effect.  A legally sufficient justification must be supported by evidence and may not be hypothetical 
or speculative, and a respondent will have the burden of proving that a practice is necessary to 
achieve a non-discriminatory interest once a plaintiff or charging party shows discriminatory effect.   

The FHA does not protect individuals with or without disabilities who present a direct threat 
to the persons or property of others.  Determining whether someone poses such a direct threat 
must be made on an individualized basis, however, and cannot be based on general assumptions 
or speculation about the nature of a disability. 

While the federal government considers the 2019 Novel Coronavirus (“COVID-19”) to be 
a pandemic public health emergency, COVID-19 infection may be a “direct threat” under the FHA.  
The U.S. Department of Housing and Urban Development (“HUD”), which enforces the FHA, has 
instructed property owners and agents to follow the Centers for Disease Control (“CDC”) 
guidelines, as well as the directives of local health officials regarding COVID-19.  See 
https://www.hud.gov/sites/dfiles/Housing/documents/HUD_Multifamily_Corona_QA_FINAL.pdf.   

HUD has issued specific guidance for multifamily housing providers participating in 
multifamily mortgage insurance and Office of Housing rental assistance programs, available at 
the preceding link.  HUD’s guidance was last updated on January 4, 2021.  The guidance includes 
resources for all housing providers regarding emergency preparedness, resident health, 
messaging, disinfection of common areas, and evictions, among other things, and specifies that 
“[s]takeholders are reminded to ensure that their responses remain faithful to obligations under 
the Constitution, Fair Housing Act, and related regulations.”  If you are considering the adoption 
of policies or practices that may limit or prevent individuals with possible COVID-19 infection from, 
inter alia, purchasing, residing in, renting, or utilizing the common elements of your property, we 

https://www.hud.gov/sites/dfiles/Housing/documents/HUD_Multifamily_Corona_QA_FINAL.pdf
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encourage you to seek the advice of a Torkildson Katz attorney prior to making changes to your 
policies or practices. 

B. EXEMPTIONS FROM COVERAGE 

1. HRS Chapter 515 

Exemptions in HRS Chapter 515 are intended to be consistent with similar exemptions in 
the FHA.  Exemptions apply to lessors as well as owners, but exemptions do not apply to 
restrictions on advertising, publications, or statements. 

Owner/lessor occupied housing.  The prohibitions against discrimination generally do 
not apply to the rental of a housing accommodation in a building that contains housing 
accommodations for not more than two families living independently of each other if the owner or 
lessor resides in one of the housing accommodations; or to the rental of a room or up to four 
rooms in a housing accommodation by an owner or lessor if the owner or lessor resides in the 
housing accommodation. 

Religious and affiliated institutions.  A religious institution may refuse to rent or lease 
a housing accommodation used for church purposes, and a religiously affiliated institution of 
higher education may refuse to rent or lease a housing accommodation operated for its students, 
on the basis of sex, including gender identity or expression, sexual orientation, or marital status.  
In addition, a religious institution or organization or a charitable or educational organization 
operated, supervised, or controlled by a religious institution or organization may give preference 
to members of the same religion in a real property transaction, unless membership in such religion 
is restricted on account of race, color, or ancestry. 

Housing for older persons.  Nothing in HRS Chapter 515 regarding familial status or 
age applies to housing for older persons that is exempt from certain provisions of the FHA. 

2. Fair Housing Act  

Sale or rental of single-family house by owner.  Except for the prohibitions on 
discriminatory advertising, the FHA prohibitions do not apply to the sale or rental of a single family 
house by an owner if (i) the owner does not have any interest in more than three single family 
houses at any one time; and (ii) the house is sold or rented without the use of a real estate broker, 
agent, or salesperson or the facilities of any person in the business of selling or renting dwellings.   

Religious organizations.  The FHA does not prohibit a religious organization, 
association, or society, or any nonprofit institution or organization operated, supervised or 
controlled by or in conjunction with a religious organization, association, or society, from limiting 
the sale, rental, or occupancy of dwellings that it owns or operates for other than a commercial 
purpose to persons of the same religion, or from giving preference to such persons, unless 
membership in such religion is restricted on account of race, color, or national origin.  

Private clubs.  The FHA does not prohibit a private club not in fact open to the public, 
which as an incident to its primary purpose or purposes provides lodgings that it owns or operates 
for other than a commercial purpose, from limiting the rental or occupancy of such lodgings to its 
members or from giving preference to its members. 
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Housing for older persons.  The FHA limitations on discrimination on the basis of family 
status do not prohibit “housing for older persons” meaning housing (A) provided under any State 
or Federal program that the Secretary of Housing and Urban Development (“Secretary”) 
determines is specifically designed and operated to assist elderly persons (as defined in the State 
or Federal program); (B) intended for, and solely occupied by, persons sixty-two years of age or 
older; or (C) intended and operated for occupancy by persons fifty-five years of age or older, and 
(i) at least eighty percent of the occupied units are occupied by at least one person who is fifty-
five years of age or older; (ii) the housing facility or community publishes and adheres to policies 
and procedures that demonstrate the intent required under this subparagraph; and (iii) the 
housing facility or community complies with rules issued by the Secretary for verification of 
occupancy. 

C. ENFORCEMENT AND PENALTIES FOR VIOLATIONS 

1. HRS Chapter 515 

The Hawaiʻi Civil Rights Commission (“HCRC”) has jurisdiction over complaints under 
HRS Chapter 515 and will investigate and determine if reasonable cause exists to believe a 
violation has occurred.  The HCRC is required to complete the investigation within one hundred 
days and reach a final administrative disposition within one year of receipt of a complaint, unless 
impracticable.  If a cause determination is made, either a complainant or a respondent has an 
opportunity to elect court action as opposed to an administrative hearing.  The election must be 
made within twenty days of notification by the HCRC of the right to make that election.   

Under HRS Chapter 515, the HCRC or a court has broad powers to correct discriminatory 
practices including orders to cease and desist and take any affirmative action required to carry 
out the purposes of HRS Chapter 515, such as sale, exchange, lease, rental assignment, or 
sublease of property; extension to all individuals of the full and equal enjoyment of the 
advantages, facilities, privileges, and services of a respondent, and reporting as to manner of 
compliance; posting of notices in conspicuous places and inclusion of notices in advertising; 
cancellation, rescission, or revocation for a contract, deed, lease, or other instrument transferring 
real property that is the subject of a complaint of a discriminatory practice to a person who had 
actual knowledge or record notice, prior to the transfer or the execution of the legally binding 
obligation to make the transfer, that a determination of reasonable cause had been made with 
respect to the discriminatory practice.  The HCRC or a court may order payment to an injured 
party of profits obtained by the respondent through a blockbusting violation.  The greater of actual 
damages or $500 per violation may be awarded, as well as punitive damages, reasonable 
attorneys’ fees, and costs.  If a discriminatory practice is committed in the course of performing 
under a contract or subcontract with the state or a county or agency thereof, and that 
discriminatory practice was authorized, commanded, performed, or knowingly or recklessly 
tolerated by the board of directors or an officer or executive agent acting within the scope of 
employment, the HCRC is required and a court may certify that to the contracting agency.  

2. Fair Housing Act  

The FHA may be enforced through administrative proceedings or by private action.  In 
Hawaiʻi, the U.S. Department of Housing and Urban Development (“HUD”) generally refers 
complaints to the HCRC for investigation.  The FHA authorizes broad relief similar to HRS Chapter 
515.  This may include appropriate injunctive relief including an order enjoining the discriminatory 
practice or ordering affirmative relief, actual and punitive damages, and attorneys’ fees.  In 
addition, civil penalties of $23,011 may be imposed if no prior discriminatory practice was 
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adjudged; $57,527 if the respondent was adjudged to have committed a prior discriminatory 
practice in the five years before the complaint was filed; or $115,054 against a respondent 
adjudged to have committed two prior discriminatory housing practices in the preceding seven 
years, or at any time if committed by the same natural person.  In addition, a business licensing 
authority may be notified with a recommendation for appropriate disciplinary action including 
possible suspension or revocation of a respondent’s license.     

D. HAWAIʻI CIVIL RIGHTS COMMISSION DECISIONS 

In March 2019, the HCRC found that a landlord was liable for a total of $95,000 in 
damages for discriminating against a property caretaker based on her gender identity.  The HCRC 
found that the landlord had harassed, threatened, and forced the property caretaker off the 
property after he saw her expressing her gender identity.  Boyd v. Primack (2019).  The HCRC 
has also found liability for “quid pro quo” sexual harassment where a prospective lessor 
conditioned affordable rent on the applicant agreeing to submit to his requests for sexual favors 
and awarded $2,500 in compensatory damages for emotional distress and $10,000 in punitive 
damages.  Hoshijo v. Kakar (2010).  The HCRC affirmed an award of no damages against a 
lessor who terminated the tenancy of a cancer patient in part because of the tenant’s illegal use 
of drugs because the lessor was concerned that the tenant’s drug use could adversely affect the 
lessor’s nursing license.  The definition of “disability” does not include the current use of illegal 
drugs.  Hoshijo v. Caracaus (2007).  The HCRC has held that providing a parking space for a 
disabled tenant would impose an undue hardship under the particular circumstances of that case 
where the owner controlled only one space that was allocated to a tenant who refused to give it 
up, and that, while regulations under HRS Chapter 515 do not create per se liability for the housing 
provider’s failure to engage in the interactive process with a disabled tenant, there are strong 
policy reasons for doing so as it might have avoided the complaint.  Hoshijo v. Beretania Hale, et 
al. (2000). 

1. Assistance Animals 

Under HRS Chapter 515 and the FHA it is a discriminatory practice to deny an individual 
with a disability an equal opportunity to enjoy a housing accommodation because the person uses 
an assistance animal.  An animal may qualify as an “assistance animal” even if it has no training 
or performs no tasks for the disabled individual, and assistance animals are not limited to dogs; 
cats, birds, and any other species could potentially be an assistance animal.  Assistance 
animals may include, but are not limited to, service animals, therapy animals, comfort animals, or 
emotional support animals. 

If an individual’s disability is not readily apparent, an owner or other person engaging in a 
real estate transaction may request information that verifies that the resident has a disability, 
defined as a physical or mental impairment that substantially limits a major life activity.  However, 
an owner or other person engaging in a real estate transaction may not request medical records 
or access to health care providers, and may not inquire as to the diagnosis, nature, or severity of 
the resident’s disability.  If the disability-related need for an assistance animal is not readily 
apparent, an owner or other person engaging in a real estate transaction may request verification 
that the assistance animal is needed to alleviate one or more symptoms of the resident’s 
disability.  Verification may be provided by a letter or other communication from the resident’s 
treating health care professional, mental health professional, or social worker.  If a short-term 
guest of a resident seeks to bring an assistance animal on the premises a housing provider may 
only ask if the guest has a disability and if the animal alleviates a symptom of the disability.  The 
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housing provider may not require that the short-term guest provide a note from a health care 
provider.  

In January 2020, HUD published new guidance titled, “Assessing a Person’s Request to 
Have an Animal as a Reasonable Accommodation Under the Fair Housing Act.”  See 
https://www.hud.gov/sites/dfiles/PA/documents/HUDAsstAnimalNC1-28-2020.pdf.  This 
guidance includes a flow-chart of questions housing providers may ask to determine whether an 
animal is a service animal or an assistance animal other than a service animal, and questions to 
assist housing providers in determining whether to grant a reasonable accommodation related to 
a service or assistance animal.  Notably, the guidance makes clear that, in HUD’s view, an 
individual’s presentation of a service or assistance animal certificate obtained from the internet is 
not, by itself, sufficiently reliable to establish the individual has a non-observable disability or a 
disability-related need for an assistance animal.  Conversely, a housing provider may not require 
the resident provide a service or assistance animal certification.  See C. L. v. Del Amo Hospital 
(2021).  

A resident may not be charged a higher security deposit, higher monthly rent or be 
required to maintain liability insurance for an assistance animal.  The resident can be held 
accountable for property damage and compliance with established policies regarding 
maintenance, cleaning, or noise or any other reasonable restriction that would leave the housing 
accommodation in the condition prior to the resident’s occupancy, except for reasonable wear 
and tear.  

Reasonable restrictions or prohibitions relating to assistance animals may be imposed on 
the person with a disability regarding excessive noise or other problems animals may cause such 
as observing leash and pick-up laws; assuming responsibility for any damage caused by the 
animal; requiring cleaning, fumigating, deodorizing, and/or professional carpet cleaning; picking 
up animal waste; having the animal licensed by the county if required by the county; having the 
animal vaccinated; and having the animal under the control of the animal’s owner or handler by 
use of harness, leash, tether, cage, carrier, or other physical control in common areas unless the 
person’s disability makes physical control impracticable and in that case voice or other effective 
means of control.  

An assistance animal should generally be permitted to accompany the disabled individual 
to any area of the dwelling, including common areas that a resident may go. 

An owner or other person engaging in a real estate transaction may refuse to allow a 
person with a disability the use of a particular assistance animal if (1) the animal poses a direct 
threat to the health or safety of others and the handler or owner takes no effective action to control 
the animal so that the threat is mitigated or eliminated; (2) the animal would cause substantial 
physical damage to the property of others that cannot be reduced or eliminated by a reasonable 
accommodation; (3) the presence of the assistance animal would pose an undue financial and 
administrative burden to the owner or person engaging in a real estate transaction; or (4) the 
presence of the assistance animal would fundamentally alter the nature of the operations of the 
owner or person engaging in a real estate transaction.   

 

https://www.hud.gov/sites/dfiles/PA/documents/HUDAsstAnimalNC1-28-2020.pdf
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CHAPTER 19 
RETALIATION CLAIMS; WHISTLEBLOWER CLAIMS 

 

COMPLIANCE CHECKLIST 

Employers are encouraged to take the following steps to ensure compliance with 
federal and/or Hawaiʻi laws prohibiting retaliation for many types of protected activity: 

 Provide employees with a well-documented way to make complaints or report 
suspected misconduct, which states they will not be retaliated against for raising 
concerns.  

 If the company has obligations under this process (e.g., investigation or 
ombudsperson), ensure they are consistently met. 

 Train employees and supervisors — separately — on your compliance program, 
and document those trainings (syllabus, sign-in sheet, handouts). 

 Investigate complaints promptly, thoroughly documenting facts found and 
conclusions drawn.  Consider involving outside counsel, which may protect any 
investigative report from discovery under the attorney-client privilege. 

 Consistently and accurately document employee performance and disciplinary 
histories to rebut any apparent link between your employment actions and an 
employee’s protected activity. 

A. BACKGROUND 

Employees in Hawaiʻi have a number of different sources of protection from retaliation for 
reporting suspected violations of the law.  These sources of protection include tort claims, 
statutory claims designed specifically to protect whistleblowers, and non-retaliation provisions in 
statutes aimed at regulating other conduct by their employers.  This chapter provides employers 
with a brief overview of how these various laws work and tips on how to protect against claims by 
whistleblowers. 

B. HOW THE LAWS WORK 

Retaliation and whistleblower claims typically require the same type of analysis regardless 
of the statute on which they are based.   

First, the employee generally must show they engaged in protected conduct.  Protected 
conduct can vary depending on the specific statute on which the claim is based; some kinds of 
claims may rely on mere opposition to prohibited conduct, such as discrimination, while others 
may require internal or external reporting attempts.  Certain claims may require the opposition or 
reporting to be right, while others make opposition or reporting sufficient so long as it is not 
knowingly false.  For some kinds of claims, an employee may establish a claim for retaliation even 
if the employee themselves engaged in no protected conduct, provided that the employee can 
establish they had a close relationship to someone who had engaged in protected conduct.  

Second, the employee must generally show they suffered a materially adverse 
employment action, such as termination of his or her employment.  Actions often need not be 
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related to employment or occur at the workplace in order to be materially adverse.  The question 
is generally whether such action could have dissuaded a reasonable worker from making or 
supporting a charge of discrimination.  However, under the Hawaiʻi Whistleblower Protection Act, 
any adverse action is prohibited, even if not “material.” 

Third, the employee must show that there was a causal connection between the protected 
activity and the adverse action they suffered.  Sometimes the causal link between the protected 
activity and the adverse action will be established through direct evidence such as an express 
statement that the employer is firing the employee for reporting a legal violation.  Usually, 
however, the causal link is established by indirect/circumstantial evidence, such as showing that 
the decision-maker knew of the employee’s activity and there was a sufficiently close temporal 
relationship between the protected conduct and the adverse action, or, showing that the employee 
who reported was treated more harshly than similarly situated employees who had not engaged 
in protected conduct.  Inconsistencies in the explanations given for the adverse action, and a 
sharp contrast in how the employee was treated after the employee’s conduct became known to 
the decision-maker are additional facts that will support a finding that there was a causal link 
between the alleged whistleblowing and the adverse action. 

Given the wide array of actions that could potentially support a retaliation claim, employers 
should ensure they have policies and procedures in place to minimize the likelihood of such claims 
and to defend against such claims if they do occur.   

C. SPECIFIC STATUTES AND CLAIMS 

1. Hawai‘i Whistleblowers’ Protection Act  

The Hawai‘i Whistleblowers’ Protection Act (“HWPA”) protects employees who report or 
are about to report, to their employer or to public bodies, violations or suspected violations of a 
law, rule, or ordinance by their employer.  HRS § 378-61 et seq.  All employees in Hawaiʻi are 
covered regardless of their employer’s size.  To prevail on a claim under the HWPA, the employee 
would have to prove they reported or were about to report a violation of law or suspected violation 
of law, ordinance, regulation, or contract with the state, a political subdivision of the state, or the 
United States; that the employee thereafter suffered an adverse employment action; and that 
there was a causal connection between the adverse action and the whistleblowing.  Crosby v. 
State Dept. of Budget and Finance (1994).  An employer may avoid liability by proving the 
employee knew the report was false, or by showing it would have taken the adverse action 
regardless of the protected activity.  The statute also requires posting of notices and other 
appropriate means to keep employees informed of their protections and obligations under the 
HWPA. 

Remedies available in court include reinstatement of the employee, payment of back 
wages, full reinstatement of fringe benefits and seniority rights, actual damages, and all or a 
portion of the costs of litigation, including reasonable attorneys’ fees and witness fees.  In addition, 
the court can order a civil fine to be paid to the state treasury of not less than $750 or more than 
$7,500 for each violation. 

The law also protects “public employees.”  A “public employee” is defined to include an 
employee of the state or any county or political subdivision thereof, employees under contract 
with the state or any county, civil service employees, probationary or provisional employees of 
the state or any county, and any employee of any general contractor or subcontractor undertaking 
the execution of a contract with a governmental contracting agency. 
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2. Non-Retaliation Provisions in Anti-Discrimination Laws  

Almost every anti-discrimination statute contains a provision that prohibits employers from 
retaliating against employees for opposing discrimination or harassment based on any protected 
category or for participating in any administrative proceeding or lawsuit.  It is generally not 
necessary that the employee oppose an actual unlawful practice, but the employee must have an 
objectively reasonable belief that the practice opposed was unlawful.  In addition, many statutes 
prohibiting employers from engaging in certain conduct or establishing certain standards for 
employer conduct often contain provisions that prohibit retaliation against employees who report 
or complain about violations of those statutes.  OSHA (as well as HIOSH, our state law 
equivalent), for example, contains an explicit provision that precludes retaliation against an 
employee for reporting violations of safety standards in the workplace and/or participating in an 
agency investigation.  Similar provisions exist in the ADA, FMLA, and recently enacted FFCRA.  
The U.S. Supreme Court in recent years has also found non-retaliation protection in statutes 
without specific language saying so and has expanded the types of adverse actions considered 
retaliatory. 

3. Qui Tam Actions 

The federal and state False Claims Acts prohibit companies from knowingly presenting 
false claims for approval or payment by the state or federal government.  Both the federal and the 
state False Claims Acts contain provisions that allow qui tam actions.  A qui tam action is a lawsuit 
brought by an individual in the name of the government.  An individual who brings a qui tam action 
is called a “relator.”  Typically, the relator will file suit and the attorney general will then decide 
whether to take over the case or to allow the relator to proceed on his or her own.  It is important 
for employers to understand that an employee who initiates a qui tam action is protected from 
retaliation for his or her conduct in reporting the alleged wrongdoing and initiating the lawsuit. 

To establish a claim for retaliation under the qui tam provision of the federal False Claims 
Act, 31 USC § 3730(h), a plaintiff must show they took some action in furtherance of an actual or 
potential qui tam suit, that the employer was aware of such action, and that the employer 
discriminated against the plaintiff because of that action.  To satisfy the first prong of this claim, a 
plaintiff need not show they actually initiated a government investigation or a private qui tam suit.  
Instead, they need only show they were taking some action in furtherance of a qui tam suit, such 
as investigating matters that reasonably could lead to a viable action under the False Claims Act.  
An employee’s efforts to get their employer to comply with federal regulations by merely reporting 
to their supervisor their perception of non-compliance would probably not be sufficient to satisfy 
the first prong.  Routine efforts to correct simple mistakes and internal debates regarding optimal 
procedures also will generally not be sufficient to put the employer on notice that the employee 
was contemplating legal action or reporting fraud. 

4. Tort Claims 

Employment remains generally terminable at-will by either party for any legal reason, or 
no reason, under Hawaiʻi contract law.  See Parnar v. Americana Hotels, Inc. (1982).  However, 
the Hawai‘i Supreme Court has recognized a civil tort for termination of employment in violation 
of public policy as an exception to this “at-will” doctrine.  To establish a tortious violation of public 
policy claim, the plaintiff must show that the allegedly retaliatory discharge violates a “clear 
mandate of public policy.”  In the Parnar case, the employer was being investigated for possible 
antitrust violations.  The plaintiff met with her employer’s attorney to discuss issues related to the 
investigation.  The plaintiff’s employment was subsequently terminated, and her supervisor 
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allegedly told her that the termination was motivated in part by her participation in the 
investigation.  The Court held that the plaintiff could pursue a claim for termination in violation of 
public policy, specifically the public policy evidenced by the antitrust laws. 

After its decision in Parnar, the Hawaiʻi Supreme Court restricted Parnar claims to 
situations where an adequate statutory remedy does not exist for the alleged public policy 
violation.  See Ross v. Stouffer Hotel Co. (1994) (“[W]e think it is both unnecessary and unwise 
to permit a judicially created cause of action, which is designed to promote a specific public policy 
. . . to be maintained where the policy sought to be vindicated is already embodied in a statute 
providing its own remedy for violation.”).  A Parnar claim was allowed, however, for retaliation 
based on an employee’s complaining about deductions from their paycheck, in spite of a state 
law providing a remedy for wrongful pay deductions.  See Smith v. Chaney Brooks Realty, Inc. 
(1994). 

D. QUESTIONS TO ANSWER BEFORE ACTING 

1. What is the employee’s performance problem or misconduct? 
2. Does the employee have any good explanation or excuse? 

3. Should the employee have known that adverse action would result? 
4. What rule or policy is involved? 
5. How did the employee’s behavior hurt customers, coworkers, and/or the 

employer? 

6. Has the employer treated employees with similarly severe performance or 
misconduct differently? 

7. Does the employee have a relatively worse disciplinary history than the others 
treated more leniently? 

8. Did the employee report any legal or ethical concerns, and, if so, were they 
thoroughly addressed and do they have any validity? 

9. Do any such reported concerns relate to anyone involved in any action involving 
the employee? 

10. Are the answers to all of these questions documented with statements signed by 
individuals who witnessed the problem or misconduct, or who decided on the 
adverse action? 
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CHAPTER 20 
NLRB ELECTIONS, ELECTION PROCEDURES, AND 
HANDBOOK POLICIES UNDER NLRB SCRUTINY 

 

COMPLIANCE CHECKLIST 

 Hawaiʻi employers are encouraged to take the following steps to ensure compliance 
with the National Labor Relations Act (“NLRA”): 

 Determine whether they are covered by the NLRA. 
 Understand the National Labor Relations Board’s (“NLRB” or “Board”) election 

rules. 
 Be alert for situations that may signal union organizational efforts and know how to 

deal with them. 
 Adopt and maintain lawful policies. 
 Stay abreast of new, significant NLRB decisions. 
 Understand recognitional and organizational picketing. 
 With the new Biden-era Board in place, it has sought amicus briefing in several 

cases all of which involve significant Board issues which include: the lawfulness of 
confidentiality requirements in mandatory arbitration agreements; the standard for 
determining the legality of employer work rules and handbook provisions; the 
proper analytical framework for determining independent contractor status; and the 
standard for defining an appropriate bargaining unit.  The solicitations signal the 
new Board’s intent to revisit and likely to reverse or modify, current Board law.   

 On January 6, 2022, the U.S. Department of Labor (“DOL”) and the NLRB signed a 
Memorandum of Understanding (“MOU”) outlining several areas where the 
agencies agreed to cooperate and work in concert to enforce federal labor and 
employment laws.  Each agency agreed to advise employees when they have 
reason to believe that there may be “unlawful conduct that falls within the 
jurisdiction” of the other agency.  

 On February 1, 2022, NLRB General Counsel Jennifer Abruzzo issued Memorandum 
GC 22-02 detailing an initiative to seek injunctive relief under Section 10(j) of the 
NLRA in certain cases involving employees who have been subject to threats or 
other coercive conduct during an organizing campaign.   

  On April 7, 2022, General Counsel Abruzzo issued Memorandum GC 22-04 
advocating that the Board reconsider current Board law on tolerating employer-held 
mandatory meetings in which employees are forced to listen to employer speech 
concerning the exercise of their statutory labor rights and find that these mandatory 
meetings under threat of discipline are unlawful.  
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A. COVERED EMPLOYERS 

The NLRB has jurisdiction over private-sector employers whose activity in interstate 
commerce exceeds a minimal level.  The NLRB asserts jurisdiction over the following employers: 

Retailers:  Employers in retail businesses, if they have a gross annual volume of business 
of $500,000 or more.  This includes employers in the amusement industry, apartment houses and 
condominiums, cemeteries, casinos, home construction, hotels and motels, restaurants and 
private clubs, and taxi services.  Shopping centers and office buildings have a lower threshold of 
$100,000 per year. 

Non-retailers:  Non-retailers when the amount of goods sold or services provided by the 
employer out of state (“outflow”) or purchased by the employer from out of state (“inflow”) is at 
least $50,000.  Outflow or inflow can be direct or indirect, passing through a third company such 
as a supplier. 

1. Special Categories 

Channels of interstate commerce:  Businesses providing essential links in the 
transportation of goods or passengers, including trucking and shipping companies, private bus 
companies, warehouses and packing houses, with at least $50,000 in gross annual volume. 

Health care and childcare institutions:  Hospitals, medical and dental offices, social 
services organizations, childcare centers, and residential care centers with a gross annual volume 
of at least $250,000; for nursing homes and visiting nurses associations, the minimum is 
$100,000. 

Law firms and legal service organizations:  The minimum is $250,000 in gross annual 
volume. 

Cultural and educational centers:  For private and non-profit colleges, universities, and 
other schools, art museums, and symphony orchestras, the annual minimum is $1 million. 

Federal contractors:  Private contractors who work for the federal government.  In 
addition, all federal contractors are required by the Department of Labor to post a Notice of 
Employee Rights under the NLRA. 

2. Jurisdictional Exemptions 

Religious organizations:  The NLRB will not assert jurisdiction over the faculty of an 
educational institution that:  (a) holds itself out to students, faculty, and the community as providing 
a religious educational environment; (b) is nonprofit; and (c) is affiliated with, or owned, operated, 
or controlled, directly or indirectly, by a recognized religious organization, or with an entity, 
membership of which is determined, at least in part with reference to religion. 

Indian tribes:  The NLRB will not assert jurisdiction over tribal enterprises that carry out 
traditional tribal or governmental functions.  The NLRB will, however, assert jurisdiction over the 
commercial enterprises owned and operated by Indian tribes, even if they are located on a tribal 
reservation that are not serving traditional tribal or governmental purposes (e.g., casinos).   
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3. No Jurisdiction 

 The NLRB does not have jurisdiction over the following employers: 

 Federal, state, and local governments, including public schools, libraries, parks, 
Federal Reserve banks, and wholly owned government corporations. 

 Employers subject to the Railway Labor Act, such as interstate railroads and 
airlines. 

 Employers who employ only agricultural laborers, those engaged in farming 
operations that cultivate or harvest agricultural commodities or prepare 
commodities for delivery.    

Hawaiʻi Labor Relations Board:  The Hawaiʻi Labor Relations Board (“HLRB”) has 
jurisdiction over public-sector employers and private-sector employers who the NLRB does not 
assert jurisdiction over due to their size, and agricultural employers.  For employers whose 
employees the NLRB does not assert jurisdiction over and who have revenues of at least 
$5,000,000.000 per year (primarily agricultural employers), the HLRB may certify the results of 
an election based on a majority count of signed authorization cards and require the employer to 
begin the bargaining process within ten days after the union is certified.  If no agreement is 
reached after ninety days, either side can request conciliation.  If another twenty days go by 
without an agreement, the dispute is referred to an arbitration panel whose decision is binding for 
two years.  

B. BACKGROUND REGARDING NLRB ELECTIONS 

The NLRB conducts secret ballot elections to determine whether employees of covered 
employers wish to have unions as their bargaining representatives. 

C. TYPES OF PETITIONS FOR ELECTION 

1. Certification of Representative   

A Certification of Representation (“RC”) Petition is filed by a union claiming to represent a 
majority of the employees in a proposed bargaining unit.  The petition must be accompanied by 
a valid “showing of interest” — a petition or union authorization cards signed by thirty percent or 
more of the employees in the proposed bargaining unit.  The showing of interest must be signed 
by each employee who wishes to be represented by the union, and each employee’s signature 
must be dated.  Cards or petitions signed more than one year before submission are generally 
not accepted by the NLRB. 

2. Decertification   

A Decertification (“RD”) Petition is filed by an employee or employees who seek an 
election to determine whether the authority of a union to act as a bargaining representative of 
employees should continue.  It must be supported by the signatures of thirty percent or more of 
the employees in the bargaining unit represented by the union.  These signatures may be on 
separate cards or on a single piece of paper.  Generally, this showing of interest contains a 
statement that the employees do not wish to be represented for collective bargaining purposes 
by the existing labor organization.  The showing of interest must be signed by each employee 
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requesting a decertification election, and each employee’s signature must be dated.  The 
employer may only offer ministerial assistance in the preparation of the decertification petition. 

3. Withdrawal of Union-Security Authority   

A Withdrawal of Union-Security Authority (“UD”) Petition is filed by an individual and it 
seeks an election to determine whether to continue the union’s contractual authority to require 
employees to pay union dues as a condition of their continued employment.  Here again, the 
petition must be supported by the signatures of thirty percent or more of the employees in the 
bargaining unit covered by the union-security agreement.  These signatures may be on separate 
cards or on a single piece of paper.  Generally, this showing of interest states that the employees 
no longer want their collective bargaining agreement to contain a union-security provision.  The 
showing of interest must be signed by each employee requesting an election to determine 
whether to withdraw union-security authority, and each employee’s signature must be dated. 

The U.S. Supreme Court held that public-sector unions may not charge non-members 
union fees as a condition of working in public service.  Janus v. AFSCME (2018).  Thus, public 
employees who do not belong to a union cannot be required to pay union dues. 

4. Employer Petition   

An Employer (“RM”) Petition is filed by an employer for an election when one or more 
unions claim to represent the employer’s employees, when a union demands recognition, or when 
the employer has reasonable grounds for believing that the union, which is the current collective 
bargaining representative, no longer represents a majority of employees.  In the latter case, the 
petition must be supported by the evidence, or “objective considerations” relied on by the 
employer for believing that the union no longer represents a majority of the employer’s employees.  
A majority of votes decides the outcome.  An RM Petition must be filed before the effective date 
of a newly ratified collective bargaining agreement but may be filed after the agreement is 
executed.  Silvan Indus. (2018). 

5. Unit Clarification 

A Unit Clarification (“UC”) Petition seeks to clarify the scope of an existing bargaining unit 
by, for example, determining whether a new position is properly included in that unit.  The petition 
may be filed by either the employer or the union. 

6. Amendment of Certification   

An Amendment of Certification (“AC”) Petition seeks the amendment of an outstanding 
certification of a union to reflect changed circumstances, such as changes in the name or affiliation 
of the union.  This petition may be filed by the union or the employer. 

By far, the most common NLRB petitions are RC petitions and RD petitions.  The Board's 
procedures for handling RC and RD petitions are discussed below.  The Board’s website is at:  
www.nlrb.gov. 

http://www.nlrb.gov/


Chapter 20 – NLRB Elections and Election Procedures and Handbook Policies Under NLRB Scrutiny  199 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

D. HOW THE LAW WORKS 

1. RC Petitions 

a. General  

The RC petition must identify, among other things, the name of the employer and the 
nature of its business, a description of the employees the union seeks to represent, the 
approximate number of employees in the unit, and the identity of the union or individual filing the 
petition.   

Upon filing of the petition, the petitioner must serve the parties named in the petition with 
a copy of the petition, a Statement of Position, and a description of procedures in Representation 
(“R”) cases.  The petitioner must also file with the NLRB a certificate showing service of these 
documents and a showing of interest to support the petition.  The petition can be e-filed.  Upon 
receipt of the petition, the regional office serves a Notice of Hearing, Notice of Petition for Election, 
Description of Procedures in R cases, Statement of Position form, and a copy of the petition.  The 
Notice of Hearing sets the hearing date and Statement of Position due date.  The employer must 
post the Notice of Petition within five business days after service of the Notice of Hearing (rather 
than two calendar days under the 2014 Rules) in conspicuous places, including all places where 
notices to employees are customarily posted, and must also distribute it electronically if the 
employer customarily communicates with its employees electronically.  The Notice of Petition for 
Election should remain posted until the petition is withdrawn or replaced by a Notice of Election.  
Failure to properly post or distribute it may be grounds for setting aside the election if the union 
timely files proper objections.   

b. Showing of Interest 

The showing of interest demonstrates that at least thirty percent of the employees in an 
appropriate unit want the union to be their bargaining agent or want the NLRB to conduct an 
election.  This “showing of interest” normally takes the form of union authorization cards.  These 
cards must be signed and dated by the required thirty percent of employees in the unit. 

c. Employer’s Statement of Position and List of Employees 

The employer must file a Statement of Position within eight business days after service of 
the Notice of Hearing.  The Statement of Position form solicits information concerning the 
employer’s participation in interstate commerce and other information that will facilitate entry into 
election agreements or streamline the pre-election hearing if the parties are unable to enter into 
an election agreement.  As part of its Statement of Position, the employer must provide a list of 
the full names, work locations, shifts, and job classifications of all individuals in the proposed unit.  
If the employer contends that the proposed unit is not appropriate, the employer must separately 
list the same information for all individuals that the employer contends must be added to the 
proposed unit to make it an appropriate unit, and must further indicate those individuals, if any, 
whom it believes must be excluded from the proposed unit to make it an appropriate unit.  These 
lists must be alphabetized (overall or by department).  The Board requires the list be in electronic 
format approved by the NLRB’s General Counsel unless the employer certifies it does not 
possess this capacity.  The Regional Director may postpone the due date for filing and serving 
the Statement of Position.  The Statement of Position form may be e-filed and is considered timely 
if filed before midnight in the time zone of the receiving office on the due date.  A request to 
postpone the hearing will not automatically be treated as a request for an extension of the 



200 Chapter 20 – NLRB Elections and Election Procedures and Handbook Policies Under NLRB Scrutiny 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

Statement of Position due date.  If a party wishes to request both a postponement of the hearing 
and a postponement of the Statement of Position due date, the request must make that clear and 
must specify the reasons that postponements of both are sought. 

d. Unit Questions 

A bargaining unit is a group of two or more employees who share a “community of interest” 
and may reasonably be grouped together for collective-bargaining purposes.  The NLRB is 
responsible for ensuring that any election in a representation case is conducted in an appropriate 
unit.  A unit is usually described by the type of work done or job classification of employees — for 
example, production and maintenance employees or truck drivers.  In some cases, the number 
of facilities to be included in a bargaining unit is at issue, and a unit may be described by the 
number of locations to be involved.  For example, in the retail industry, the NLRB may need to 
determine whether a bargaining unit consisting of employees at a single location or consisting of 
several stores is appropriate.  The appropriateness of a bargaining unit is determined on the basis 
of the “community of interest” of the employees involved.  The “community of interest” test 
considers these factors:  (1) location of employees; (2) interchange of employees (that is, whether 
the employees regularly interact and work together or could readily exchange job responsibilities); 
(3) commonality in terms and conditions of employment, including wages, hours of work, and 
benefits; (4) common supervision; (5) qualifications, training, and skills; (6) job functions; (7) 
contact with other employees; and (8) integration with work functions of other employees.  The 
NLRB considers other factors like the bargaining and party history in the industry and the 
employees’ wishes. 

The NLRA does not include coverage for all workers.  The Act specifically excludes from 
its coverage: 

• Agricultural laborers; 

• Domestic service of any person or family in that home; 

• Individuals employed by their parent or spouse; 

• Independent contractors; 

• Supervisors and managers; 

• Employees working for employers subject to the Railway Labor Act, such as railroads 
and airlines; 

• Employees of the federal, state, or local government; or 

• Employees working for any other person who is not an employer covered by the NLRA.  

Where the parties disagree on either the composition of the unit or which individuals are 
eligible to vote, a pre-election hearing, also known as a “representation hearing,” is held, and the 
NLRB’s Regional Director in San Francisco ultimately determines those contested issues.  The 
Regional Director’s decision can be appealed to the NLRB in Washington, D.C.  Parties to a 
representation dispute may simplify and expedite the representation proceeding by settling all 
representation issues.  If such an agreement is reached, a pre-election representation hearing is 
unnecessary. 
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e. Voter Eligibility List 

If the Regional Director orders an election or approves an election agreement, the 
employer must provide to the Regional Director and the parties named in the election agreement 
or direction of election an alphabetized list of eligible voters (an Excelsior list) within two business 
days.  This list must include the full names, work locations, shifts, job classifications, and contact 
information (including home addresses, available personal email addresses, and available home 
and personal cellular telephone numbers).  In construction industry elections, unless the parties 
stipulate to the contrary, also eligible to vote are all employees in the unit who either (1) were 
employed a total of thirty working days or more within the twelve months preceding the election 
eligibility date, or (2) had some employment in the twelve months preceding the election eligibility 
date and were employed forty-five working days or more within the twenty-four months 
immediately preceding the election eligibility date.  However, employees meeting either of those 
criteria who were terminated for cause or who quit voluntarily prior to the completion of the last 
job for which they were employed, are not eligible.  The employer must also include in a separate 
section of the voter list the same information for those individuals whom the parties have agreed 
should be permitted to vote subject to challenge or those individuals who, according to the 
direction of election, will be permitted to vote subject to challenge.   

The list must adhere to certain specifications.  Unless the employer certifies that it does 
not have this capacity, the list must be in an approved electronic format, which means that:  the 
list must be filed in common, every day, electronic file formats that are searchable; the list must 
be in a table in a Microsoft Word or compatible file; the first column of the table must begin with 
each employee’s last name; the list must be alphabetized (overall or by department) by last name; 
and must be in Times New Roman 10 or larger font.  When feasible, the list must be filed 
electronically with the Regional Director and served electronically on the other parties named in 
the agreement or direction.     

The voter list must be received by the Regional Director and the parties named in the 
election agreement or the direction of election within two business days1 after the approval of the 
agreement or issuance of the direction unless a longer time is specified.  A certificate of service 
on all parties must be filed with the Regional Director when the voter list is filed.  An employer’s 
failure to file or serve this list within the specified time or in the proper format is grounds for setting 
aside the election if the union timely files proper objections.  

f. Election Procedures 

Generally, an election will be scheduled at the earliest date practicable.  However, the 
rules do not establish a numerical time goal.2  Therefore, when an election will occur will vary 
from case to case.  Normally, elections are held at the employer’s facility during working time in 
order to give all employees in the unit a chance to vote.  In cases of multiple or distant facilities, 
mail ballots may be used. 

                                                 
1 The 2019 election rule attempted to change this to five business days, but as of the date of 
publication of this chapter, this change has been enjoined. 
2 The 2019 election rule attempted to instruct that the Regional Director normally will not schedule 
an election before the 20th business day after the date of the direction of election, but as of the 
date of publication of this chapter, this change has been enjoined. 
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g. Notice of Election 

Generally, a Notice of Election will be transmitted with the Decision and Direction of 
Election or sent after the election agreement is approved.  The employer must post the Notice of 
Election for at least three full working days before the date of the election and distribute it 
electronically if it customarily communicates with employees in the unit electronically.   

h. Polling Place 

The actual location of the voting will be determined before the election.  It usually will be 
in an employee meeting area or cafeteria, and not in a management work area.  Campaigning is 
not allowed in or near the polling area.  Management must take steps to ensure that supervisors 
stay away from the polling area. 

i. Election Observers 

Each party may be represented at the polling place by an equal, pre-designated number 
of observers.  Voting unit employees are normally selected as observers by both sides.3  A 
supervisor may not serve as an observer.  The observers’ responsibilities include (1) “checking 
off” the names of employees as they vote; (2) reporting improper conduct, such as campaigning 
or threats; (3) challenging ineligible voters; and (4) observing the counting of the ballots.  
Observers are prohibited from campaigning or keeping lists of those who voted. 

j. Pre-election Conference 

Either immediately before the opening of the polling area or the day before the election, 
the NLRB agent responsible for conducting the election may hold a conference with company and 
union officials to resolve any last-minute problems or details on voting procedures.  Matters 
frequently discussed at these conferences include the schedule by which employees in various 
departments will be released for voting, potential challenges to the eligibility of certain employees 
to vote, and any changes in the Excelsior list.  After the pre-election conference, all company and 
union officials must leave the polling area until voting has been completed. 

k. Challenges 

The employer, the union, or the Board agent conducting the election may challenge the 
eligibility of any voter.  Often, disputes about the eligibility of a voter are left to this procedure by 
agreeing that they may vote “subject to challenge.”  The Board agent will challenge any employee 
who attempts to vote but whose name is not on the Excelsior list.  Employers normally challenge 
individuals who have been discharged, permanently laid off, or are otherwise not eligible to vote.  
If a ballot is challenged, it is placed in a sealed envelope with the name of the voter on the 
envelope.  If the number of challenged ballots is sufficient to affect the final outcome of the 
election, the challenged ballots will be investigated by the Regional Director after the election, 
and a determination will be made whether the challenge should be sustained, or the challenged 
votes should be counted. 

In Providence Portland Medical Center (2020), the Board adopted a new bright-line rule 
for determining whether a ballot is void due to markings in both the “Yes” and “No” squares.  

                                                 
3 The Board’s 2019 rule requiring that parties must select election observers who are current 
members of the voting unit whenever possible was set aside by AFL-CIO.  
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Previous Board decisions required a subjective determination of whether the voter’s intent could 
be “ascertained from other markings on the ballot (such as an attempt to erase or obliterate one 
mark).”  Now, an election ballot containing markings in both boxes is automatically void.  The 
Board also decided that this new rule would be applied retroactively.  

l. Ballot Tally 

After the polls are closed, management and union officials may return to the polling area 
to observe the tally of the ballots.  The NLRB agent will open the ballot box, count the ballots out 
loud, and announce whether a majority of the employees have voted for the union.  At the 
conclusion of the tally, the NLRB agent will execute a standard NLRB tally of ballots showing the 
number of votes for the employer and for the union.  Copies of this tally will then be given to all 
parties.  The results are based on the majority of votes cast; a tie is considered a “no union” vote.  
If the election takes place prior to the NLRB’s ruling on the employer’s challenge to the Regional 
Director’s election order, the ballots are locked up and impounded by the NLRB election official.  
The official opening and counting of ballots is reserved until the NLRB issues a decision. 

m. Objections to Election 

Parties have up until five business days after the tally of ballots has been prepared to 
simultaneously file both objections and offers of proof in support of those objections with the 
Regional Director.  Requests for an extension of time to file this offer of proof will be granted by 
the Regional Director upon a showing of good cause.   

The objecting party will also be required to serve a copy of its objections, but not its offer 
of proof, on all parties at the same time that its objections are filed with the Regional Director, and 
a certificate of such service must be included with its objections.  The Regional Director will 
transmit a copy of the objections, but not the offer of proof, to all other parties. 

Objections may be filed electronically. 

Post-election hearings on challenges and/or objections will be scheduled to open fifteen 
business days after the preparation of the tally of ballots or as soon as practicable thereafter 
unless the parties agree to an earlier date. 

After a post-election hearing, the hearing officer will prepare a report that will contain his 
or her recommendations to the Regional Director on the disposition of objections and/or 
challenges.  Any party may, within ten business days from the date of the issuance of this report, 
file with the Regional Director exceptions to that report and a brief, if desired.  A party opposing 
those exceptions may file an answering brief within five business days from the last due date for 
filing exceptions or within any additional time allowed by the Regional Director.  A copy of that 
answering brief must be immediately served on all other parties and a statement of service must 
be filed with the Regional Director.  

The decision of the Regional Director will be final unless a request for review is granted.  
All appeals from a Regional Director’s post-election decision will be discretionary, consistent with 
the standard of review now applied in reviewing pre-election decisions made by a Regional 
Director.  In other words, a party seeking review from a Regional Director’s post-election decision 
must identify a compelling reason for Board review, just as the current rules require a party to do 
when seeking Board review of a Regional Director’s pre-election decision.   
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Parties may consolidate their request for review from a Regional Director’s post-election 
decision with their request for review of a Regional Director’s pre-election decision if they have 
not previously requested review of that decision. 

n. Certification 

A certification is the end result of a valid representation election.  When the union receives 
a majority of the votes cast, the NLRB issues a certification of representation.  If the union fails to 
receive a majority of the votes cast, then the NLRB issues a certification of the results. 

2. Changes to Representation Case Procedures 

a. 2019 Election Rule - Revisions to 2014 Amendments 

In December 2019, the NLRB published a final rule making major modifications to union 
election procedures that had previously been amended in 2014.  The new rule was set to take 
effect April 16, 2020, but was delayed due to the coronavirus pandemic.  On May 30, 2020, the 
U.S. District Court for the District of Columbia issued an order in AFL-CIO v. NLRB partially 
granting the AFL-CIO’s petition for summary judgment, enjoining implementation of five aspects 
of the new election rule which the Court determined did not “qualify as procedural rules” and thus 
“were promulgated unlawfully and must be set aside.”  On June 1, 2020, the NLRB announced 
that the portions of the rule unaffected by the Court’s Order would remain in place and be 
implemented immediately.  See Memorandum GC 20-07 (2020). 

Those sections of the new rule which cannot be implemented while the injunction is in 
place, include changes that:  (1) gave parties the right to litigate most voter eligibility and inclusion 
issues prior to the election; (2) instructed that the Regional Director normally will not schedule an 
election before the 20th business day after the date of the direction of election; (3) mandated that 
employers furnish the required voter list to the Regional Director and other parties within five 
business days (rather than the two business days under the 2014 Rules) following the issuance 
of a direction of election; (4) limited a party’s selection of election observers to individuals who 
are current members of the voting unit whenever possible; and (5) instructed that the Regional 
Director will no longer issue certifications following elections if a request for review is pending or 
before the time has passed during which a request for review could be filed.  

Below is a summary of the changes that have taken effect: 

1. Pre-election Hearings:  Pre-election hearings will generally be scheduled fourteen 
business days (rather than the eight calendar days under the 2014 Rules) from the 
issuance of the Notice of Hearing, and Regional Directors will have greater discretion 
to postpone hearings. 

2. Notice of Petition for Election:  Employers must post and distribute the Notice of 
Petition for Election within five business days after service of the notice of hearing 
(rather than two calendar days under the 2014 Rules).  

3. Non-petitioning Party’s Statement of Position:  Non-petitioning parties must file a 
Statement of Position within eight business days after service of the notice of hearing 
(rather than seven calendar days), and Regional Directors will have greater discretion 
to grant extensions.  
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4. Petitioning Party’s Statement of Position:  Petitioners must file a Statement of 
Position responding to the issues raised in any non-petitioning party’s Statement of 
Position.  This Responsive Statement of Position is due at noon three business days 
before the hearing, rather than on the record at a pre-election hearing.  

5. Post-hearing Briefs:  Parties are permitted once again to file post-hearing briefs with 
the Regional Director following pre-election hearings (rather than only upon special 
permission of the Regional Director).  Post-hearing briefs will be permitted for post-
election hearings as well.  Such briefs are due within five business days, and Hearing 
Officers may grant an extension of up to ten business days for good cause.  

6. Notice of Election:  The Board emphasized a Regional Director’s discretion to issue 
a Direction of Election that may or may not contain a Notice of Election.  The 2019 
election rule maintains the expectation that the Regional Director ordinarily will specify 
election details in the Decision and Direction of Election, rather than through a 
separate Notice of Election issued at a later date.  However, the rule specifically 
acknowledges the Director’s discretion to determine whether there may be 
circumstances in which it is preferable to issue the Notice of Election separately from 
the Direction of Election, without satisfying a heightened standard of persuasion.  
The 2019 election rule further provides that the direction of election “may” include 
election details but emphasizes that the Regional Director retains the discretion to 
continue to investigate the time, place, and manner of election even after issuance of 
the decision and without having to justify the bifurcated action on the existence of 
“unusual circumstances.” 

7. Requests for Review:  If a Request for Review is filed within ten business days after 
the Direction of Election, and if the Board either does not rule on a request for review 
or grants the request before the election, ballots will be impounded and remain 
unopened pending a decision by the Board.  If a Request for Review is filed more than 
ten business days after the Direction of Election, the pendency of such a request for 
review will not require impoundment of the ballots or postponement of issuing a Tally 
of Ballots.  Consistent with the practice, parties may wait to file a request for review of 
a direction of election until after the election has been conducted and the ballots 
counted.  

8. Oppositions to Requests for Review:  Oppositions are explicitly permitted in 
response to all types of requests for review, and the practice of permitting replies to 
oppositions and briefs on review only upon special leave of the Board has been 
codified.  

9. Business Day Calculation:  All time periods applicable to the election rule are 
calculated based on business days as opposed to calendar days.  Under the 2014 
Rules, there was a lack of consistency on the calculation of days.  The 2019 election 
rule also defines how business days are calculated, including clarification that only 
weekend days and federal holidays are not designated business days in time period 
calculations. 

b. Election Protection Rule 

On April 1, 2020, the NLRB published its final rule modifying three aspects of its election 
procedures:  1) its blocking charge policy, 2) the voluntary recognition bar doctrine, and 3) its rule 
regarding NLRA Section 9(a) recognition in the construction industry.  This rule went into effect 
on July 31, 2020.  The effective date of these new rules is important because one of the key 
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changes from the proposed rule published in August 2019 and the final rule, is that the changes 
to the voluntary recognition requirements and Section 9(a) recognition in the construction industry 
apply only from the effective date and thereafter.  Unlike other NLRB rules and NLRB decisions 
that may apply retroactively, the new election protection rule will not. 

(i) Blocking Charge Policy 

A “blocking charge” is an unfair labor practice charge alleging unlawful conduct which, if 
true, might interfere with employees’ ability to make an uncoerced decision about how to vote in 
the election.  Currently, the NLRB suspends processing of an NLRB representation petition if a 
“blocking charge” is filed by the union.  This could delay the election or results of the election for 
possibly years.  This has led to abuse and manipulation of that policy, which the NLRB recognizes. 

Under the new rule, the NLRB will implement a “vote-and-impound” procedure when an 
unfair labor practice charge alleges:  (1) violations of Section 8(a)(1) and 8(a)(2) or Section 
8(b)(1)(A) of the NLRA that challenge the circumstances surrounding the petition or the showing 
of interest submitted in support of the petition, or (2) that an employer has dominated a union in 
violation of Section 8(a)(2) and seeks to disestablish a bargaining relationship.  The ballots would 
be cast but impounded for up to 60 days from the conclusion of the election.  If a charge is issued 
within the 60-day post-election period, then the ballots will remain impounded until there is a final 
determination on the charge.  If the charge is withdrawn or dismissed or the 60-day period passes 
without an unfair labor practice complaint issuing, then the ballots will be promptly opened and 
counted.  The Board will not extend the 60-day period even if unfair labor practice charges are 
filed serially.  For all other types of unfair labor practice charges, the ballots will be promptly 
opened and counted at the end of the election rather than temporarily impounded.   

(ii) Voluntary Recognition Bar 

The NLRA permits an employer to voluntarily recognize a union that has the support of 
the majority of the employer’s employees (instead of having been selected by a majority of the 
employees voting in an NLRB representation election).  The NLRB’s “voluntary recognition bar” 
policy requires employees to wait at least six months after the date of the parties’ first bargaining 
session and no more than one year after that date before seeking to decertify a union that the 
employer had voluntarily recognized. 

Under the new rule, employees will have forty-five days following an employer’s notice of 
voluntary recognition of a union in which to file a petition for an election to determine whether a 
majority of the employees wish to be represented. 

(iii) Section 9(a) Recognition in Construction Industry 

Under Section 8(f) of the NLRA, a construction industry employer may enter into a 
collective bargaining relationship with a union without receiving proof of employee majority 
support.  Either party to an 8(f) contract may terminate the collective bargaining relationship upon 
contract expiration.  However, in Section 9(a) relationships, unions enjoy an ongoing presumption 
of majority support, even following contract expiration. 

Under the new rule, and “[i]n the interest of restoring protection of employee free choice 
in the construction industry,” contract language claiming majority employee support creating 9(a) 
recognition alone will no longer be able to convert an 8(f) relationship to a 9(a) relationship.  
Instead, “positive evidence of majority union employee support” will be required.  
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3. RD (Decertification) Petitions 

a. General 

The NLRB’s decertification procedures provide a means by which employees can decertify 
an incumbent union.  Employees represented by a union may petition for an election to determine 
whether the union should continue to represent them. 

Any employee, group of employees, or individual acting on behalf of the employees may 
file a decertification petition. 

The employees who file the RD petition must have acted on their own time and volition 
and with only ministerial assistance from supervisors or management.  Petitions for decertification 
normally are processed in the same manner as RC petitions.  In order to avoid decertification, the 
union currently recognized or certified must receive a majority of the valid ballots cast. 

Unions often file unfair labor practice charges to “block” decertification, claiming the RD 
petition is a management-sponsored project, meaning that the employees who filed the RD 
petition did not act on their own time and volition.  The Board would normally hold the 
decertification petition in abeyance pending determination of the unfair labor practice charge.  
However, as noted above, the Board issued new election protection rules on blocking charges 
and will only implement “vote and impound” procedures for certain unfair labor practices charges.   

b. Time for Filing 

The time for filing a decertification petition is restricted by three well-established Board 
policies known as the “contract-bar rule,” the “certification year rule,” and the “unfair labor practice 
rule.”  Under the contract-bar rule, a valid collective bargaining agreement will prevent the filing 
of a petition unless it is filed more than sixty days, but not more than ninety days, before the 
contract expires.  A contract of more than three years will not bar a petition after the third year.  
Under the contract-bar rule, a decertification petition is also timely after a contract has expired 
and before a new contract is signed. 

Under the certification year rule, a union is presumed to have the support of a majority of 
the employees in the unit for one full year following its certification as bargaining representative.  
No one can contest the union’s majority status during the certification year and the Board will not 
entertain any petitions for an election during this period.  A petition which is untimely under either 
rule will be dismissed. 

Under the unfair labor practice rule, the NLRB would normally not process a decertification 
petition while there is an outstanding unfair labor practice charge against the employer, and if the 
NLRB determined that the charge was valid the NLRB would normally not consider a 
decertification petition until the charge is resolved.  However, under the Board’s new election 
protection rules, “vote and impound” procedures are only implemented for certain (rather than all) 
unfair labor practices charges.   

c. Employee Inquiries About Decertification   

Management’s involvement in a decertification effort should be limited in scope to avoid 
tainting the effort.  The general rule is that management’s assistance should not go beyond 
“ministerial aid.”  Employer conduct which initiates, promotes, or substantially assists the 
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decertification effort is unlawful and will result in the dismissal of the petition.  However, an 
employer’s involvement, while limited, is not meaningless.  An employer is free to respond to 
employee requests for information about the decertification process.  For example, the address 
and telephone number of the sub-regional office of the NLRB would be proper information to 
provide in response to employee inquiries.  In addition, in some instances, an employer can 
respond to employee requests for information on how to word a petition to decertify the union.  
The critical factors are that the decertification is the idea and decision of the employees, that the 
employees solicit the signatures of other employees for the decertification petition during their 
non-work time in non-work areas, and that the employees mail or deliver the petition to the NLRB 
themselves. 

E. SPECIAL RULES FOR CONSTRUCTION INDUSTRY EMPLOYERS 

1. Section 8(f) Agreements 

As mentioned above, a unique set of rules govern the bargaining status of unions 
representing workers in the construction industry.  Construction employers and unions may enter 
into pre-hire agreements signed before any workers are employed on a construction project or 
prior to any showing that the union actually represents a majority of the employees of the 
employer. 

2. Enforcement of Pre-hire Agreements 

Pre-hire agreements are enforceable for the duration of the agreement.  Midterm unilateral 
repudiation of the agreement is no longer allowed.  The bargaining relationships may be 
repudiated at the expiration of the agreement.  There is no continued presumption of status from 
one agreement to the next. 

3. Conversion of Relationship 

A union may convert a pre-hire relationship to a regular relationship by NLRB certification.   

4. Elections 

A pre-hire agreement is not a bar to an election conducted by the NLRB.  A petition for 
certification or decertification of the union is timely during the life of the pre-hire agreement.  If the 
union wins the election, the relationship is converted to a majority relationship.  Once a majority 
relationship exists, normal contract-bar rules apply to the timeliness of a petition.  If the union 
loses the election, the pre-hire agreement is void, and the election bar prevents the parties from 
entering into a subsequent pre-hire relationship for twelve months.  Picketing to obtain a pre-hire 
agreement is unlawful if conducted for thirty days without a petition being filed for an election. 

F. SITUATIONS THAT MAY SIGNAL UNION ORGANIZATIONAL EFFORTS AND HOW 
TO DEAL WITH THEM 

1. Know How Unions Organize 

 Union organizing is often a product of one or two employees seeking out a union 
representative.  Unions may actively seek to recruit in-house organizers, or may have encouraged 
employees of other suppliers, competitors, or customers to leave their jobs and work as in-house 
organizers. 
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 The key to a successful union organizational drive is convincing enough employees to 
sign authorization cards that will enable the union to petition the NLRB to conduct a secret ballot 
election.  Although the law only requires that the union obtain authorization cards from thirty 
percent of the employees, unions will often wait until they have closer to forty percent or even fifty 
percent before filing a petition.  Once a union achieves fifty percent support, it can ask the 
employer to recognize the union without an election by having a neutral third party review the 
authorization cards.  Many employers refuse the union’s request which would deny their 
employees the right to decide in a secret ballot election whether or not they want union 
representation. 

 One of the keys to a successful union organizational drive is secrecy.  Although once the 
drive is underway, the union may send management a letter identifying the organizers in order to 
protect them from retaliation.  It is important for a union to obtain a groundswell of support before 
management knows about it and can react to it.  Oftentimes meetings are held off property, either 
at employees’ houses or places such as parks.  Unions often seek out locations which are close 
to the work site so it will be easy for many employees to stop by on their way home in order to 
hear the union’s pitch. 

 Many employees do not understand what an authorization card means.  Signing that card 
is a significant decision because it allows the union to use the card to claim that it has the 
employee’s support.  In the event that the union gets a majority of cards, it allows the union to 
claim that employee as one of the majority if it seeks to obtain recognition without an election.  
Employees are often told that signing the card is simply a preliminary indication of support.  They 
do not understand that it is a permanent showing of support up to the election, although they have 
the absolute right to vote no in the election even if they have signed a card.  Many employers 
have the goal of their employees never signing authorization cards and never becoming curious 
enough about a labor organization to even think about it. 

 Once the union has a sufficient number of cards, it can either demand recognition from 
the employer (if it has more than fifty percent), file a petition with the NLRB, or commence a 
“corporate campaign” to pressure an employer into agreeing to a card check that bypasses an 
NLRB conducted secret ballot election.  If the Union proceeds with an NLRB election, once the 
petition is filed, the employer is in what is designated as the “critical period” which is defined as 
the period from the date the petition is filed until the date of the election.  What is significant about 
the critical period is that any conduct of the employer, including that of any management 
employees, is carefully scrutinized.  For example, any increase in benefits is presumed to be 
unlawful unless the employer can show that it was either pre-planned or part of a normal and 
developed practice.  Any conduct which would otherwise not have any major legal significance 
can, during the critical period, be grounds for overturning an election lost by the union and having 
a new election. 

 Even during the critical period, the union will continue to solicit authorization cards and 
seek employee support.  The difference of course is that the employer will be actively campaigning 
against the union, although employers who wish to remain non-union will already have their 
campaign in place, and should always give a strong, but carefully delivered message to the 
employees of the company’s desire to remain non-union. 
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G. ADOPT AND CONSISTENTLY ENFORCE A NO-SOLICITATION/NO-DISTRIBUTION 
RULE 

 Employers who wish to avoid union organizing should maintain a no-solicitation and no-
distribution rule.  That rule should prohibit persons not employed by the employer from soliciting 
or distributing literature at any time on the employer’s premises.  The rule should also prohibit 
employees from soliciting each other when any employee involved is on working time.  Solicitation 
for a union means asking someone to join the union by signing his or her name to an authorization 
card at the same time.  Working time is defined as the time the employees are actually working.  
It does not include breaks, whether paid or unpaid, or time before or after an employee’s shift.  
The rule should also prohibit the distribution of literature if either employee involved is on working 
time or in work areas unless the employer falls within a special category that permits a broader 
ban on distribution.  Please consult your labor attorney for help with drafting a rule specific to your 
organization. 

 In order for the no-solicitation/no-distribution rule to be effective, the employer must 
enforce it against all types of solicitation and distribution, not just those for union activities.  For 
example, if an employee is selling another employee benefit chili tickets for his or her child’s 
orchestra, that activity must also be conducted at appropriate times and places in accordance 
with the no-solicitation rule.  If the employer allows employees to solicit for activities such as non-
employer sponsored fundraisers in violation of the rule, then the employer will have a difficult time 
enforcing the rule against solicitations for union activities.  Thus, it is important to apply the rule 
to all types of solicitation and distribution of literature, including political or labor activities, raffle 
tickets, benefit tickets, or similar solicitations. 

1. Know What to Say and What Not to Say  

 When a union organizing drive is taking place, the employer must remember that it is a 
game with its own unique set of rules that are constantly changing.  It is important that 
management become familiar with the types of conduct it cannot engage in to avoid making any 
statements which might be considered objectionable conduct entitling the union to a second 
election if it loses the first, or resulting in an unfair labor practice charge.  The basic rules can be 
summarized in the acronym “TIPS.” 

  No T - Threats   -Do not threaten employees to cause them to refrain from 
union activity. 

 No I - Interrogations  -Do not ask questions of employees about their union 
sentiments or activities. 

  No P - Promises  -Do not promise employees benefits to have them reject the 
union. 

 No S - Surveillance  -Do not spy or maintain surveillance on employees in the 
exercise of their right to engage in union activity. 

 To better explain the “TIPS” acronym, consider the following examples of conduct which 
may or may not be objectionable with the caveat that you first check with your labor attorney for 
any changes in NLRB law since publication of this manual. 
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THINGS A SUPERVISOR CAN DO THINGS A SUPERVISOR CANNOT DO 

1. Tell employees that you and all members 
of management are always available and 
willing to directly discuss any subject of 
interest concerning their employment, and 
that they do not need to pay a Union 
representative to do it for them. 

1. Management cannot institute an “open door” 
policy for the first time during the campaign. 

 Do not make any specific promises while an 
election is pending. 

2. Listen to any information that an employee 
volunteers to tell you.  Ask employees 
about their suggestions for improving 
working conditions.  Be careful not to 
promise an improvement but only to 
consider the employees’ suggestions. 

2. Do not spy on, question, or “grill” an employee.  Do 
not ask him/her how he/she or any other employee 
intends to vote in an election, who the Union 
leaders are, or when or where the next Union 
meeting will be.  Do not spy on Union meetings.  
This would constitute unlawful surveillance that 
discourages Union activity.  An example of this 
would be standing across the street from a Union 
office to watch employees entering.  You cannot 
ask employees about the internal affairs of Unions, 
such as meetings, etc.  However, some 
employees may, on their own, tell you of such 
matters.  It is not unlawful to listen and even pass 
this along to your supervisor, but you must not 
initiate questions to obtain additional information. 

 Do not install listening devices or hidden cameras 
if your aim is to gain information about the Union 
sentiments of your employees.  Further, although 
installing security cameras in the parking lot is 
generally lawful, it is not lawful to install them 
during an organizing campaign. 

 In addition, do not give the impression of 
surveillance.  For instance, telling an employee 
that “we have been watching you and we know 
who the Union leaders are” would be unlawful 
even if the statement were not true because the 
statement gives employees the impression that 
the Employer is spying on them. 

Do not take an adverse action against an 
employee because of concerted activity 
discovered on social media through appropriate 
workplace monitoring.  For example, an 
employer’s monitoring of an employee’s social 
media account to protect against disclosure of 
confidential information could uncover negative 
statements about the employer on an employee’s 
private page.  Though the employer may be 
tempted to take action against the employee 
based on the employee’s statements, this conduct 
may be protected concerted activity under the 
NLRA.  Supervisors cannot search social media 
pages, photos, and friends of Union supporters, or 
solicit feedback from employees about a Union’s 
private social media account.   
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THINGS A SUPERVISOR CAN DO THINGS A SUPERVISOR CANNOT DO 

3. Explain why unionization is not necessary 
by telling employees about the benefits 
they presently receive, all of which have 
been obtained without prior Union 
representation.  Tell employees all the 
Union can do is represent them, but it 
cannot guarantee anything.  Tell the 
employees the Employer doesn’t have to 
agree to any demand it feels is bad for 
business or harmful to the Employer. 

3. Do not promise, or even say that it is “absolutely 
possible” (or the equivalent thereof) to increase 
pay, grant promotions, improve working 
conditions, or grant special benefits if employees 
keep the Union out, for example, by not signing 
authorization cards, speaking out against the 
Union to his or her fellow employees or voting 
against the Union.  

 Do not make any threats direct or veiled, in person 
or on social media, to discharge or discipline, cut 
overtime, reduce wages, discontinue shifts, stop 
coffee breaks, take away privileges, or eliminate 
jobs in retaliation for Union support.  (For example, 
telling an employee that s/he better not go to a 
Union meeting “if you know what is good for you” 
would be a threat.)  Do not discharge, discipline, 
or unfavorably change a known Union supporter’s 
schedule without first checking with counsel. 

 Do not threaten to close or move the Employer if 
the Union is selected as the employees’ 
representative.  Do not suddenly crack down on 
tardiness or absenteeism or institute tougher work 
rules.  Before imposing discipline, ask yourself, 
“Would I be doing the same thing if this person 
were not a Union supporter?” 

4. Tell employees that if a majority of them 
select the Union, you will no longer be able 
to deal with them on an individual basis. 

 Tell employees that the Employer is 
opposed to unionization, but make sure 
you couple that with a statement that 
employees have the legal right to choose 
the Union if they want to. 

 Tell employees about the realities of 
collective bargaining, i.e., that if the Union 
wins the election, the only right it wins is the 
right to bargain with the Employer for a 
contract and that it is not unusual for it to 
take over a year to negotiate a first 
contract.  Thus, electing the Union will not 
necessarily result in immediate 
gratification, and there is no guarantee that 
the Union will be able to get wage and 
benefit increases, as there is no law that 
requires this. 

 Tell employees that many unions sacrifice 
the interests of some employees in order to 
serve the interest of others in the context of 
negotiations. 

4. Do not make statements that you will refuse to 
deal with the Union if the Union wins the election.  
Do not tell employees they will have to strike to get 
concessions from the employer. 
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THINGS A SUPERVISOR CAN DO THINGS A SUPERVISOR CANNOT DO 

5. Point out to employees that they are due 
for a general increase, if and only if, the 
increase has already been announced or 
has been given in the past at about the 
same time.  Explain to employees that the 
employees’ job security lies in doing a good 
job. 

5. Do not answer, or even attempt to answer, the 
question, “What are you going to do for me if I vote 
against the Union?”  One way to field the question 
is by saying, “Let the past be a guide to the future.”  
Then explain some of the benefits they are 
presently receiving and note that such benefits 
were obtained without prior Union representation.  
It is always lawful to tell employees to get back to 
work if it is working time. 

6. Tell employees how their wages, benefits 
and working conditions compare favorably 
with other similar companies in the area, 
whether unionized or not.  Offer personal 
opinions about the Union’s policies and 
inform employees of any prior factual 
experience you have had with unions.  For 
example, you could tell employees about 
corruption in unions and provide them with 
newspaper clippings demonstrating this.    

 Tell employees about how unions work, 
what their officers earn, what the Union’s 
income is, and where most of it goes, 
showing that the Union is actually a big 
business not really interested in the 
employee except as a source of income.  
You may even post an LM-2 (a document 
obtained from the U.S. Department of 
Labor that shows the income and 
expenditures of the Union).  Tell 
employees the more members the Union 
has, the more income it will receive 
because members pay dues and are 
subject to assessments. 

 Tell employees about any untrue or 
misleading statements by an organizer or 
in a handbill, or through any other medium 
of Union propaganda.  If the Union makes 
promises regarding wages and benefits, 
for example, tell employees that the Union 
organizers have no idea of what, if 
anything, they can deliver.  

 Information must be factual. 

6. Do not invent or make up an inferior Union contract 
or tell employees any false information about the 
Union or other unions. 

 Do not tell employees that the Employer will never 
reach a contract with the Union, that the Union will 
never do the employees any good, or that the 
Employer will never recognize the Union. 

7. Tell employees the disadvantages of 
Union membership, such as: 

• The expense of initiation fees, dues, 
and strike assessments; 

• The possibility of fines for crossing 
picket lines, exceeding production 

7. Do not frame these disadvantages in the positive.  
Rather, for example, you should say that there 
might be fines or strikes or there might be rules 
which may restrict your freedom, etc. 
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THINGS A SUPERVISOR CAN DO THINGS A SUPERVISOR CANNOT DO 

quotas, or fostering recession from the 
Union; 

• Union membership rules which may 
restrict personal freedom;  

• The possibility of strikes over issues the 
employees may not even care about. 

• If the Union strikes, the Employer is free 
to permanently replace economic 
strikers as long as the Employer did not 
intend for the permanent replacements 
to be a way to punish striking 
employees.  If the employees do strike, 
their wages and benefits stop. 

 Do not tell employees they would have received a 
wage increase but for the start of the Union 
campaign. 

 Do not tell employees they will be fired if they 
strike. 

 Do not threaten employees by telling them that 
their counterparts in another location are still 
waiting for a collective bargaining agreement a 
number of years after they voted for union 
representation or in any way suggest that voting 
for the Union will lead the employees into years of 
delay during which their employment benefits will 
be frozen. 

8. Tell employees the implications of signing 
a Union authorization card, which is that if 
at least 30 percent of the employees in the 
bargaining unit sign a card, the Union may 
file a petition with the NLRB to hold an 
election.  Tell employees that signing an 
authorization card could be the first step on 
a journey the result of which no one can 
predict, and which could be unpleasant for 
both the Employer and the employees. 

 Tell employees they do not have to sign a 
Union card to work.  Tell employees that 
just because they have signed a Union 
authorization card does not mean they 
must vote for the Union.  Tell employees if 
they have changed their mind and want to 
revoke their authorization card they can 
write to the Union, but it is their choice. 

 If employees ask how they may get their 
Union authorization cards back once they 
sign them, tell employees that they could 
write to the Union or the NLRB and revoke 
their signature.  Be careful not to solicit 
employees to get their cards back once 
they’ve signed them or to find out which 
employees asked to revoke their cards, but 
it is okay to answer the question. 

 Tell employees that they do not have to 
speak to Union representatives, but it is 
their choice. 

8. Do not ask employees whether they have signed 
authorization cards or attended Union meetings.  
Do not ask employees whether they intend to 
revoke their authorization cards.  This is, in effect, 
asking them their sentiments.   

 

9. Tell the employees that they can vote as 
they please without fear of reprisal from the 
Union since the election is by secret ballot. 

9. Do not ask employees their personal opinions 
about the Union or the feelings of other 
employees.  Do not enlist employees to help lobby 
other employees against the Union. 
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THINGS A SUPERVISOR CAN DO THINGS A SUPERVISOR CANNOT DO 

10. Encourage employees to vote and point 
out that if a person does not vote, it is, in 
effect a vote for the Union.  (Reason: Union 
can get in by obtaining a majority of those 
actually voting). 

10. Do not say the Employer will be “watching” to see 
how the employees vote or give any other 
impression of Employer surveillance.  Do not 
threaten reprisals if the employees do not vote. 

 Do not station supervisors or security guards near 
the entrance or exit of the facility to watch 
employees distribute literature or disguise this by 
handing out your own literature near the facility 
entrance, exit, or in an area outside the premises 
where employees congregate. 

11. Tell employees that Union representatives 
have no more right to enter their homes 
than any other door-to-door salesman. 

11. Do not visit employees at their homes to urge them 
to vote against the Union. 

12. Apply disciplinary and work rules as you 
ordinarily would, whether or not the person 
involved is a Union supporter. 

12. Do not discriminate against an employee who is 
taking part in Union activities by separating him 
from the other employees or transferring such an 
employee to a less desirable job in retaliation for 
Union activity. 

13. Prohibit employees from soliciting 
signatures on union authorization cards 
when either the soliciting or solicited 
employees are on working time.   

13. Do not discipline employees for discussing union 
authorization cards or delivering union 
authorization cards to other employees’ lockers if 
there was no request to sign the cards, even if the 
discussion or the delivery of the cards took place 
during working time.  Only an employee who 
requests another employee to sign a union 
authorization card while either employee is on 
working time may be disciplined. 

 Do not discipline employees for wearing union 
buttons, hats, t-shirts, or pins.  Do not discipline 
employees for simply talking about a Union 
meeting or the merits of electing the Union during 
working time. 

 Do not begin enforcing Employer policies for the 
first time during the organizing campaign. 

14. Prohibit employees from distributing 
literature during working time and at all 
times in working areas.  (Employees may 
only distribute literature on non-working 
time and in non-working areas.) 

14. Do not remove literature from non-working areas 
shortly after employees finish their breaks if before 
the organizing campaign began, you left literature 
untouched until at least the end of the workday. 

15. Prohibit non-employees from the Employer 
premises. 

15. Do not prohibit off-duty employees from 
congregating in the parking lots, gates, and other 
outside non-working areas. 
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2. Adopt and Maintain Lawful Policies  

On December 14, 2017, the NLRB issued an important decision establishing a new, three-
category standard for evaluating the validity of employer rules, policies, and handbook provisions 
under the NLRA.  The Boeing Co. (2017).  On June 6, 2018, the NLRB General Counsel issued 
a Memorandum explaining how the new standard significantly altered the Board’s jurisprudence 
on the interpretation of handbook rules and provided general guidance regarding the placement 
of various types of rules into the three Boeing categories.  Memorandum GC 18-04 (2018).  
However, on February 1, 2021, the acting General Counsel rescinded this Memorandum because 
“it is no longer necessary, given the number of Board cases interpreting Boeing that have since 
issued.”  It is important to note, though, that this rescission does not alter existing Board 
precedent.  Thus, ambiguities in rules are no longer interpreted against the drafter, and 
generalized provisions are no longer interpreted as banning all activity that could conceivably be 
included.  The Board recently requested amicus briefing in Stericycle, Inc. to address the following 
issues: (1) whether the Board continue to apply the three-part Boeing standard for determining 
whether a facially neutral rule violates the Act; (2) whether the rule be modified to: account for the 
possibility that this standard “chills” employees in the exercise of Section 7 activity; properly 
allocates the burden of proof; and properly balances employee rights with legitimate business 
interests; and (3) whether the Board continue to uphold workplace rules regulating investigative 
confidentiality, non-disparagement, and outside employment. Employers should prepare for 
potential revisions to be made to handbook language.    

The following describes employee handbook policies that have received the most scrutiny 
by the NLRB in recent years.  Please note that where specific rules are provided here as examples 
of lawful language, only the precise language provided is lawful.  Employers are cautioned not to 
modify the language provided and to consult with a Torkildson Katz labor attorney for assistance 
in revising their handbooks. 

a. Non-disparagement 

In July 2020, the NLRB found the following non-disparagement rule is lawful: 

Employee shall refrain from communicating orally, or in writing, or by any other 
manner whatsoever to any customer or third party, any disparaging claim, remark, 
allegation, statement, opinion, comment, innuendo, or information of any kind or 
nature whatsoever, the effect of or intention of which is to cause embarrassment, 
disparagement, damage, or injury to the reputation, business, or standing in the 
community of Customers, Employer, and/or Related Entities, and their customers, 
members, managers, officers, owners, employees, independent contractors, 
agents, attorneys, or representatives, regardless of whether any such 
communication is or may be true or founded in facts.  

Motor City Pawn Brokers Inc. (2020). 

The NLRB acknowledged that the above rule would be reasonably interpreted to prohibit 
or interfere with the exercise of NLRA rights.  However, under Boeing, that alone is insufficient to 
find the rules unlawful.  The NLRB stated it must also balance that adverse impact on Section 7 
activity with the legitimate justifications associated with the rules.  Because the employer’s 
legitimate justifications for the rule were substantial (prohibiting its employees from disparaging it 
or its products to its customers and the public), the Board found the rule lawful because the 
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potential adverse impact on protected rights is outweighed by the justifications associated with 
the rule.   

b. Conflict of Interest 

A provision that prohibits employees from engaging in any outside activity which could 
conflict with the interests of the company, result in criticism, or have an adverse effect on the 
company is unlawful because employees might reasonably believe that union activity could 
constitute such an outside activity.  The Roomstores of Phoenix (2011).  However, providing 
detailed examples of competitive outside activities that may cause a conflict of interest could 
potentially make this provision lawful.  See NLRB Division of Advice Memorandum on The Boeing 
Co., No. 19-CA-088157 (2013).  For example, the Board found the following outside employment 
and business activities policy lawful:  

In order to ensure regulatory compliance and avoid potential conflicts of interest, 
employees are prohibited — without prior written notice to and formal written 
approval from the General Counsel or Head of Compliance — from participating in 
outside work activities that might present a conflict of interest (including 
employment relationships, consulting relationships and service on boards of 
directors of corporations, educational institutions and charitable/not-for-profit 
institutions) and from making non-passive investments.   

G&E Real Est. Mgmt. Servs., Inc. (2020).  The Board determined that the policy self-
evidently aims to prevent business conflicts of interest from outside work activities, and 
employees would not reasonably read the rule to extend to union organizing, which is a 
much different activity than those described by the policy.  

c. Rules Requiring Authorization to Speak for the Company  

Rules requiring that only certain persons speak for the company are lawful.  See  
LA Specialty Produce Co. (2019); NLRB Division of Advice Memorandum on ADT, LLC, 21-CA-
209339 (2018).  Examples of such rules are:  

1. The company will respond to media requests for the company’s position only through 
the designated spokespersons;  

2. Employees are not authorized to comment for the Employer; and  
3. All information provided to media, financial analysts, investors, or any other person 

outside the Employer may be provided only by Employer designated spokespersons 
or Employer officers. 

d. No-Photography Rules and No-Recording Rules 

The following no-photography and no-recording rules are now lawful: 

• Use of camera-enabled devices to capture images or video is prohibited. 

• Employees may not record conversations, phone calls, images, or company meetings 
with any recording device without prior approval. 

• Employees may not record telephone or other conversations they have with their 
coworker, managers, or third parties unless such recordings are approved in advance. 
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e. Personal Use of Company Email, Telephones, and Computer Systems 

As mentioned above, in Caesars Entertainment (2019), the NLRB overruled Purple 
Communications (2014).  In Purple Communications, Inc., the NLRB held that employees who 
have been granted access to the employer’s email system in the course of their work have a 
Section 7 right to use the email system during their non-working time for any purpose, including 
union organizing.  Now, under Caesars Entertainment, employers may lawfully prohibit 
employees from using company email for non-business purposes, including union organizing 
activity.     

f. Personal Cell Phones 

In Cott Beverages Inc. (2020), the Board applied the Boeing standard to a facially neutral 
rule that prohibits cell phones on the shop floor and at workstations and evaluated (1) the nature 
and extent of the potential impact on NLRA rights and (2) legitimate justifications for the rule.  The 
Board recognized this rule would potentially infringe on employees’ ability to make calls or 
recordings about workplace issues, but this was outweighed by employer’s legitimate business 
justifications for the policy — to ensure integrity of beverage production process and satisfy FDA 
requirements, especially given the unique distractions posed by cell phones particularly in 
manufacturing areas — to reduce risks of product contamination, slowed response times, and on-
the-job accidents.  The Board noted nothing in rule restricted employees from retrieving cell 
phones from their lockers and using them on non-working time when away from workstations.  
However, a policy prohibiting employees’ use of cell phones during work hours at any time, 
including in non-work areas during times when employees are not working is unlawful.  See  
Union Tank Car Co. (2020).   

g. Prohibition on Harmful Language by Employees 

The following are examples of lawful civility rules:  

• Conduct that is inappropriate or detrimental to patient care of the Hospital operation 
or that impedes harmonious interactions and relationships will not be tolerated. 

• Behavior that is rude, condescending, or otherwise socially unacceptable is prohibited. 

• Employees may not make negative or disparaging comments about the professional 
capabilities of an employee or physician to employees, physicians, patients, or visitors. 

• Disparaging the Company’s employees is prohibited. 

• Rude, discourteous, or unbusinesslike behavior is forbidden.  

• Disparaging, or offensive language is prohibited.  

• Employees may not post any statements, photographs, video, or audio that reasonably 
could be viewed as disparaging to employees.  

• Misrepresenting the Company’s products or services or its employees is prohibited. 

• Do not email messages that are defamatory. 

Outside of a conflict-of-interest policy, prohibiting employees from being disloyal other 
than by discrediting products or services in the context of an ongoing controversy between the 
employees and the employer is unlawful because employees have a right to collectively criticize 
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the employer, object to working conditions, and complain about a supervisor’s arbitrary conduct.  
Jefferson Standard (1953).   

As mentioned above, in General Motors LLC (2020), the Board modified the standard for 
determining whether employees have been lawfully disciplined or discharged after making 
abusive or offensive statements — including profane, racist, and sexually unacceptable remarks 
— in the course of activity otherwise protected under the NLRA.  Cases involving such facts will 
be decided under Wright Line.  The General Counsel must first prove the employee’s protected 
activity was a motivating factor in the discipline.  If that burden is met, the employer must then 
prove it would have taken the same action even in the absence of the protected activity, for 
example, by showing consistent discipline of other employees who engaged in similar abusive or 
offensive conduct.  The Wright Line standard replaces a variety of setting-specific standards — 
one for encounters with management (Atlantic Steel), another for exchanges between employees 
and postings on social media (a “totality of the circumstances” test), and a third for offensive 
statements and conduct on the picket line (Clear Pine Mouldings). 

h. Disruptive Behavior Rules 

 Rules of this type discourage conduct that would result in injury to employees and others.  
Such rules enhance workplace productivity and safety.  The following rules are lawful: 

• Boisterous and other disruptive conduct is prohibited. 

• Creating a disturbance on Company premises or creating discord with clients or fellow 
employees is prohibited. 

• Disorderly conduct on Hospital premises and/or during working hours for any reason 
is strictly prohibited. 

• Being uncooperative with supervisors or otherwise engaging in conduct that does not 
support the Employer’s goals and objectives is prohibited. 

• Insubordination to a manager or lack of cooperation with fellow employees or guests 
is prohibited. 

• Insubordination, neglect of duties or other disrespectful conduct including, but not 
limited to, refusal to perform work or comply with other instructions given by a 
supervisor.  If the employee reasonably believes the instructions are illegal, immoral 
or dangerous, it should be reported through the appropriate Company channels per 
the Open Door Policy (i.e., next level Leader), or Ethics Hotline (intended to address 
issues of fraud, theft, illegal or unethical activity). 

i. Confidentiality 

In recent years, the NLRB has been very concerned with confidentiality provisions in 
employee handbooks.  It is important to have a detailed list of information that is confidential and 
proprietary so employees are not misled about whether they can disclose wages, hours, and other 
terms and conditions of employment, the prohibition of which is unlawful.  The main concerns for 
the NLRB are rules that prevent employees from sharing confidential information about 
employees, payroll information, personnel information, or their jobs since that information would 
include employees’ wages, hours, or other terms and conditions of employment, which employees 
have a right to share with each other and the public.  See The Boeing Co. (2017); Lowes Home 
Ctrss, LLC & Amber Frare (2019); First Am. Enters. (2020).  However, customer information, 
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confidential financial data, non-public proprietary company information, business secrets, 
business plans, credit card and bank account numbers, social security numbers, and HIPAA-
related information are not protected by Section 7.  See LA Specialty Produce Co. (2019); Motor 
City Pawn Brokers Inc. (2020); NLRB Division of Advice Memorandum on ADT, LLC, 21-CA-
209339 (2018). 

In addition, employers are now permitted to require employees to maintain confidentiality 
in workplace investigations as long as the confidentiality rule is limited to the duration of the 
investigation.  Apogee Retail, LLC (2019). 

Further, information about wages, hours, and terms and conditions of employment that 
has not come to the employee’s attention in the normal course of his or her work activity is not 
protected under the NLRA.  Gray Flooring (1974).  For example, if an employee steals the payroll 
information after hours, that information is not protected.  Costco Wholesale Corp. (2012).   In 
addition, under the NLRA, an employer may lawfully prohibit disclosure of confidential wage and 
salary information by employees (such as payroll and human resources employees) who possess 
special custody of such records and are aware that their job duties include keeping that 
information confidential.  Costco Wholesale Corp. (2012) (discussing Asheville School (2006)).   

However, under recent changes to the Hawai‘i Equal Pay Law, an employer may not 
discipline an employee from “disclosing the employee’s wages, discussing and inquiring about 
the wages of other employees, or aiding or encouraging other employees to exercise their rights 
under [the Equal Pay Law].”  HRS § 378-2.3.  As of the date of publication of this chapter, the 
issue regarding whether a payroll or human resources employee may be disciplined under Hawai‘i 
law for disclosing wage information about other employees has not yet been addressed by the 
legislature or the courts.  Thus, Hawai‘i employers should not discipline non-payroll or non-human 
resources employees for disclosing their wages or discussing and inquiring about the wages of 
other employees and should seek counsel where the employee disclosing wage information about 
other employees is a payroll or human resources employee.   

j. Access to the Employer’s Premises 

An employer may exclude non-employee organizers from its property.   
UPMC Presbyterian Hosp. (2019).  However, a rule restricting off-duty access of employees to 
an employer’s facility is valid only if it:  (1) limits access solely to the interior of the facility; (2) is 
clearly disseminated to all employees; and (3) applies to off-duty employees seeking access to 
the facilities for any purpose, not just for employees seeking to engage in union activity.  Vista 
Del Sol Health Servs., Inc. (2016).  Off-duty employees must be allowed to access parking lots, 
gates, and other non-working areas except where justified by business reasons (e.g., the 
employee’s union activity will disrupt a business activity, supplier delivery, or create a safety risk). 

k. Social Media Policy 

Every employer should have a social media policy.  The policy should refer back to other 
relevant rules, especially anti-harassment and confidentiality.  We recommend having a social 
media policy that incorporates the other work rules by stating that “blogs or other forms of social 
media should not violate any of the Employer’s other policies.”  In addition, an employer’s social 
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media policy should be consistent with its Employer equipment policy.  The following rules are 
lawful:  

• Prohibiting personal social media posting during working time.  

• Requiring that social media posts affiliated with the employer and its affiliates provide 
accurate information. 

• Encouraging employees with personal social media posts to avoid using the 
employee’s company email address or contact number and, if the employee’s 
employment with the employer is apparent, make clear that the employee does not 
represent the employer (unless specifically authorized) and that the views expressed 
are those of the employee rather than the employer.  

• Encouraging employees with personal social media posts to avoid violating the 
employer’s policies or laws by engaging in conduct that violates the company’s 
prohibitions against intimidation, threats of violence, discrimination, harassment, or 
retaliation, or unauthorized use of others’ intellectual property.  

• Prohibiting employees from disclosing on social media confidential or proprietary 
information, including, among other things, trade secrets, financial records, client and 
merchant lists, product development, financial records, pricing records, business 
forms, and strategic planning information.  

See Motor City Pawn Brokers Inc. (2020); G&E Real Est. Mgmt. Servs., Inc. (2020).  Because of 
the continual development of social media policy rules and decisions, it is advised that you speak 
to a Torkildson Katz attorney about any policy before its implementation.   

3. Understand Recognitional and Organizational Picketing  

A union may picket, or threaten to picket, with an objective of organizing the employees 
or obtaining the employer’s recognition as the employees’ representative.  The picketing may be 
unlawful if:  (a) the employer has lawfully recognized another union so that there can be no 
question concerning representation, (b) there are no employees for the union to represent, (c) a 
valid union election has been conducted within the preceding twelve months, or (d) the union fails 
to file an NLRB election petition within a reasonable period, generally thirty days. 

By simultaneously filing an unfair labor practice charge and a petition for election during 
the thirty-day period, an employer may obtain an expedited election.  If the union loses the 
election, it is then prohibited from picketing for recognition for twelve months under situation (c) 
above. 

 Picketing under situation (d), despite a recognitional objective, may be permissible beyond 
the 30 days where its purposes include truthfully advising the public that the employer does not 
employ union members or have a union contract and where this does not induce a work stoppage 
by employees or vendors. 

 The thirty-day grace period may also be shortened without an election if the picketing is 
accompanied by violence or other intimidating conduct. 
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 Area standards picketing, in which a union pickets exclusively to publicize that an 
employer does not pay a certain level of wages or benefits, may be lawful for a period longer than 
thirty days.  If the employer can show that the picketing union actually seeks bargaining or a 
contract signature, the “area standards” characterization will fail. 

 Injunctive relief against the picketing is only available through the NLRB as a plaintiff in 
federal court.  
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CHAPTER 21 
COLLECTIVE BARGAINING AND LABOR NEGOTIATIONS 

 
Collective bargaining includes two major fields of activity: (1) the negotiation of 

collective bargaining contracts and (2) the administration of those agreements during their 
terms. 

Since the collective bargaining agreement (“CBA”) is unlike a commercial contract 
in most respects, its negotiation and administration requires an appreciation of the legal 
framework in which bargaining occurs, an understanding of who the principal players are, 
and a recognition of the techniques and preparation required to achieve success in this 
area.  

COMPLIANCE CHECKLIST 

 Hawaiʻi employers whose employees are represented by a union should take the 
following steps: 

 Craft a well-thought-out negotiating plan. 
 Understand mandatory and non-mandatory subjects of bargaining. 
 Develop a media and confidentiality plan. 
 Gather and maintain bargaining data and information. 
 Understand the law regarding strikes and lockouts. 
 Understand the contents of the negotiated CBA and how to administer its terms. 

A. LEGAL FRAMEWORK 

The legal framework for most private-sector labor negotiations in Hawaiʻi is the National 
Labor Relations Act (“NLRA”), which covers most non-agricultural, private employers engaged in 
industries affecting interstate commerce.  Employers in retail businesses fall under the National 
Labor Relations Board’s (“NLRB”) jurisdiction if they have a gross annual volume of business of 
$500,000 or more a year.  Shopping centers or office buildings have a lower jurisdictional 
threshold of $100,000 per year.  Non-retailers fall under the NLRB’s jurisdiction if they buy 
services or materials valued in excess of $50,000 a year, either directly from out-of-state suppliers 
or indirectly from in-state distributors or suppliers who in turn had purchased the services or 
materials from an out-of-state supplier.  Those thresholds are not difficult to meet for most 
businesses.  Other businesses, within special categories defined by the NLRB, may be subject to 
differing jurisdictional thresholds.  Airlines and railway companies are an exception, subject to a 
separate law, the Railway Labor Act (“RLA”). 

The public policy of the law is to encourage collective bargaining, but nothing in the law 
requires either the employer or union to make any concessions or agree to the other side’s 
proposals.  Thus, an employer who negotiates in good faith may hold firm to its major positions in 
negotiations, even to the point of impasse, which is defined as the “situation where good-faith 
negotiations have exhausted the prospects of concluding an agreement.”  Betteroads Asphalt 
Corp. (2019).  At impasse, assuming any labor contract has expired, an employer who has 
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bargained in good faith may unilaterally implement any or all of its last and final offer to the union 
and, in the event of a strike, hire permanent replacements. 

An employer who bargains in bad faith, refuses to bargain at all, or commits other unfair 
labor practices, may lose the important leverage of being able to permanently replace its striking 
employees if negotiations fail and a strike occurs.  Employees who strike in protest of an 
employer’s unfair labor practice (i.e., unfair labor practice strikers) are entitled to their jobs when 
they make an unconditional application for reinstatement, whether or not they have been 
replaced. 

Unions are also subject to NLRB prosecution for unfair labor practices, including bad faith 
bargaining (including failure to provide information requested by an employer), coercion of or 
discrimination against employees, illegal secondary picketing, strikes and hot cargo contracts.  It 
is generally unlawful for a union to pressure an employer through its customers or suppliers to 
either recognize the union as the bargaining representative of its employees, or, to select 
someone acceptable to the union as the employer’s bargaining representative in negotiations with 
the union. 

The NLRB maintains a field office in Hawaiʻi.  It is not only responsible for elections 
determining whether a union will represent employees (or its decertification when employees 
change their minds), but also enforcing laws governing unfair labor practices.  The NLRB does 
not mediate contract negotiations or dictate terms of contracts.  Employers in the construction, 
garment, and health care industries are subject to special rules under the NLRA and should be 
fully informed about those special rules when becoming involved in union organizing efforts or 
labor negotiations. 

The Hawaiʻi Labor Relations Board (“HLRB”) is a state agency which has jurisdiction over 
public employees and those private employees working for agricultural employers or other 
employers either too small to be covered by the NLRA or whom the NLRB cannot or has elected 
not to cover.  The HLRB functions in a capacity similar to the NLRB.  It conducts elections to 
determine if a group of employees wish to be represented by a union and determines whether an 
employer or union has committed an unfair labor practice.  The HLRB administers a private-sector 
labor law modeled on the NLRA for agricultural and small employers, as well as state public 
employment bargaining laws that are very different from the NLRA. 

The Federal Mediation and Conciliation Service (“FMCS”) maintains an office in Hawaiʻi 
staffed by a Federal Mediator whose primary role is to help employers and unions mediate 
differences in negotiations (and in selected cases, disputes in contract enforcement).  A mediator 
does not serve a judicial function; the mediator cannot impose the terms of a settlement.  
However, an effective mediator can often get the parties working positively toward a settlement.  
The mediator may cajole, recommend, or make creative suggestions, but the parties have the 
right to say “no.”  The FMCS must be given notice by the party reopening a labor contract for 
negotiations at least sixty days before the terms of a contract are changed following an impasse 
or strike.  A copy of the notice is also sent to the Governor.  The FMCS must also be given notice 
within thirty days after notice to the other party that the expired labor contract is terminated. 

B. FORMAT OF BARGAINING 

Employers may bargain in a variety of ways.  In some industries, particularly hotels, 
longshore, sugar, pineapple, construction, and healthcare, multi-employer groups may negotiate 
and set industry patterns.  In other industries, where the scale of bargaining unit sizes is smaller, 
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or there are fewer employers unionized, individual employer negotiations are more common.  A 
hybrid type of bargaining, coordinated bargaining, occurs when one employer or one union is 
negotiating but invites other employers or unions from the same industry to sit in on the 
negotiations in order to “coordinate” the bargaining positions of all the employers or unions. 

An employer involved in multi-employer bargaining must withdraw from the multi-employer 
group before multi-employer negotiations commence if it does not wish to be bound by the 
agreement reached by the group.  Experienced legal counsel can advise an employer about the 
timing and relative advantages and disadvantages of individual or group bargaining. 

Within an employer, bargaining can involve one or more unions, and one or more 
bargaining units.  Although the NLRB establishes appropriate bargaining units, it is not uncommon 
for employers and unions to voluntarily agree to change unit composition or bargain on a multi-
unit basis.  However, it is generally an unfair labor practice for a party to insist on a concession in 
one bargaining unit as a condition of settlement in another bargaining unit. 

C. BARGAINING: ART OR SCIENCE? 

The art of bargaining is so-called because it requires more than just a mechanical 
understanding of how to cost out an agreement or how to manage during a strike.  Negotiators 
must have sensitivity to the people involved, a sense of timing, knowing just when to make that 
final push, and the ability to analyze and predict what moves will produce what results, both in 
negotiations and in the future relationship of the parties. 

Although much may depend upon the personal relationships and styles of the negotiators 
in certain situations, it generally is felt that management can attain the best results if there is a 
methodology, or a systematic way of approaching negotiations, supported by precise 
recordkeeping (a practice that can later benefit employers in the event of a dispute about 
interpretation of their agreement). 

D. SAMPLE METHODOLOGY 

A company approaching negotiations should: 

1. Define the Objectives of Negotiations 

Some employers prepare a list of the contract provisions they want to add, delete, or 
modify. 

The list also allows an employer to set out objectives in a range.  The range should 
constitute an actual, not a theoretical, range in which the employer can settle.  Around these 
realistic goals are optimistic and pessimistic limits. 

Negotiators often assist management in conducting pre-negotiation meetings with line 
management in order to establish their view of the priorities and how these might be 
accomplished.  Any negotiator who goes to the table with the simple objective of saying “no” for 
as long as possible will probably tire of the exercise and cave in at the employer’s expense.  This 
is usually attributable to a lack of clear objectives defined well in advance. 
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2. Carefully Select a Negotiating Team 

There is no set formula for selecting a spokesperson and committee members.  The 
spokesperson should be experienced in labor negotiations and have both knowledge of the union 
and the employer’s industry.  It is usually a disadvantage for management to have its chief 
executive at the table because the chief executive will then be pressed to make snap decisions 
and will not be available as an escape valve in case negotiations reach an impasse and a strike 
is threatened.  At least one good note taker and someone competent to draft contract language 
should be included.  Some teams include a public relations expert as well. 

3. Understand Mandatory and Non-Mandatory Subjects of Bargaining 

Wages, hours, benefits, and seniority are examples of mandatory subjects of bargaining.  
In other words, if either party refuses to discuss them, it commits an unfair labor practice.  
Generally, mandatory subjects of bargaining relate directly to the wages, hours, and working 
conditions of bargaining unit employees.   

There are also proposals that concern permissive or non-mandatory subjects of 
bargaining.  These are proposals that neither party may insist upon as a condition of settlement 
and neither party has a legal obligation to discuss.  Examples of non-mandatory subjects of 
bargaining are scope of the bargaining unit, industry promotional funds, retiree benefits, interest 
arbitration, performance bonds, and strike insurance or mutual aid plans.  There are times that 
agreeing to negotiate on permissive subjects will result in more give and less take on the 
mandatory subjects, so the decision to negotiate on permissive bargaining subjects should 
respect the overall bargaining strategy. 

Employers are advised to carefully negotiate a management rights clause to ensure they 
will be able to make certain unilateral changes without bargaining over the decisions, such as 
layoffs and eliminating job classifications.  The language must show that the union clearly and 
unmistakably waived its right to bargain over those decisions.  Energy Nuclear Ops., Inc. (2019).  
Regardless of a management rights clause, however, under the contract coverage standard, 
rather than requiring a specific and unequivocal expression of a “mutual intention to permit 
unilateral employer action,” the NLRB will evaluate whether the CBA covers the employer’s 
change by “applying ordinary principles of contract interpretation.”  MV Transportation, Inc. 
(2019).  Recognizing that a CBA cannot address every possible hypothetical issue, the Board will 
not require the contract language to specifically “mention, refer to or address the [challenged] 
employer decision.”  Instead, it “will find that the agreement covers the challenged unilateral act 
if the act falls within the compass or scope of contract language that grants the employer the right 
to act unilaterally.”  Id. 

Note that even prior to entering into a first contract, an employer has a statutory obligation 
to bargain with the union that represents its employees before imposing discretionary “serious 
discipline” (such as suspension, demotion, or discharge) on any of those employees.  Total 
Security Mgmnt. Illinois 1, LLC (2016).  In addition, a party may be required to sign a CBA if it had 
a meeting of the minds with the other party on all substantive issues and material terms and the 
document accurately reflects the agreement.  International Union of Operating Engineers, Local 
501 (2018). 
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4. Cost Out the Proposals 

Every effective negotiation team will include a good number cruncher, whether or not that 
person ever appears at the table.  If negotiations begin without first costing out the cents per hour 
cost of existing and proposed wages and benefits, it will be difficult – if not impossible – to attain 
the set goals.  Experienced negotiators can and should help employers craft a real time variable 
spreadsheet that should be used during negotiations to quickly and accurately forecast cost 
implications of proposed terms. 

5. Develop a Media and Confidentiality Plan 

Of vital importance to many employers is the confidentiality of what is happening in 
negotiations and strategy.  If someone on the negotiating committee tips the hand to an employee 
or to the union’s leadership, critical objectives may be lost. 

6. Gather and Maintain Bargaining Data and Information 

Background and industry economic data, survey results, position papers on issues, 
historic information, and proposals should be kept in an organized binder or file.  If a controversy 
regarding interpretation of contract terms arises, bargaining history records could provide strong 
evidence of the intent and meaning of contract terms.  For this same reason, make sure to keep 
all documents provided by the other party. 

E. TIPS FOR EMPLOYERS 

Many employers are not aware of their rights regarding bargaining.  A few of the major 
points to remember are: 

1. Hard bargaining and saying “no” are legal if part of a genuine desire to reach an 
agreement. 

2. Don’t hurry.  Try to control the pace and agenda. 

3. When in doubt about your own position, caucus. 
4. Be well prepared with data to support your position. 
5. Try to discover why the other party says what it does – not merely what it is saying. 
6. Respect the people on the other side of the table. 

7. Be a good listener. 
8. Look for the real intent and needs of the other party, not just regarding goals, but 

as to priorities. 
9. Control your emotions and your committee. 

10. Measure each of your bargaining moves against other future moves.  Do not move 
too fast on items unless there is some other movement you want to happen on the 
other side. 

11. Pay close attention to the wording of the agreement in both the settlement 
documents and the actual contract.  Poor wording often leads to arbitration 
proceedings to interpret ambiguous terms. 
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12. Consider the long-range impact of present negotiations on future costs and 
relationships. 

13. When finished, compare where you ended up with your starting objectives.  Learn 
from the experience and begin preparing for the next round of negotiations. 

F. STRIKES AND LOCKOUTS 

Economic strikers (i.e., those seeking changed wages, hours, or other conditions of 
employment) can be “replaced” temporarily or permanently.  However, they cannot be “fired” or 
threatened with termination or other reprisals for striking lawfully.  If the strike is caused or 
prolonged by an employer’s unfair labor practices, the employer’s right to permanently replace an 
economic striker is lost.  Strikers unlawfully denied reinstatement are entitled to their jobs and lost 
earnings, if ordered by the NLRB. 

Selective discipline of the leaders of an illegal strike is possible, particularly if specific 
language in the agreement so provides.  For example, the obligation may be imposed on union 
leaders to refrain from strikes and to take all necessary action to stop strikes during the term of a 
CBA.  A strike during the term of the agreement may permit more severe discipline for the 
employees instigating the strike.  Strikers proven to have engaged in acts of unprotected coercion 
or violence may also be terminated, regardless of the reason for the strike itself. 

In addition, work slowdowns, partial strikes, and intermittent strikes (defined by the NLRB 
as a plan to strike, return to work, and strike again) are not permitted; therefore, employees who 
engage in them are not protected and may potentially be disciplined.  However, a one-day strike 
will not be considered an intermittent strike if the employees clearly state in writing that they will 
return to work the following day.  EYM King of Mo., Inc. (2017).  Note that an employer’s 
attendance policy cannot curb an employee’s broad right to strike as protected by Sections 7 and 
13. 

The elements of effective bargaining include being prepared for a strike and convincing 
the union, if necessary, that there is a point at which a strike will be accepted if that is what it 
takes to obtain a final offer.  Try to convince the union that any strike will be a long one. 

A strike manual should be prepared which covers the following points: 

1. Picketing plans and property lines map; 
2. Incident and violence report forms and security guidelines; 
3. State court injunction checklist; 

4. Unfair labor practices outline for supervisors; 
5. Secondary boycotts legal outline; 
6. A plan for operations during a strike, including hiring replacements and 

establishment and use of primary, neutral, and reserve gates if necessary and 
possible; 

7. Media response protocols and communications guidelines; 
8. Plans for payment of wages and accrued benefits to strikers and replacement 

workers; 
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9. Plans for dealing with strikers’ claims for unemployment insurance; and 
10 Plans for handling health care, vacation, sick leave, and other leaves during the 

strike. 

Employers may consider using a lockout where the union is stalling negotiations and the 
employer believes it can continue operating with replacement or existing workers who will work 
during a strike.  Employers in seasonal industries typically consider lockouts as part of their 
bargaining strategies.  Offensive and defensive lockouts are lawful, provided there are no related 
unfair labor practices.  Due to the potential for back pay liability, lockouts should not be 
implemented prior to thorough legal analysis. 

G. MEMORANDUM OF AGREEMENT 

Nothing is more frustrating to an employer than sitting through a series of lengthy and 
difficult negotiations, reaching an agreement, having it ratified, and then signing a document to 
which no one agreed.  The Memorandum of Agreement (“MOA”) should clearly state the basis of 
settlement before ratification.  The MOA can be a short document, but it should contain carefully 
drafted clauses assuring its finality and effectiveness.  Many union negotiators try to get in a last 
squeeze after ratification.  A signed MOA enables the employer to hold its gains at the 
negotiations table. 

H. ADMINISTRATION OF THE COLLECTIVE BARGAINING AGREEMENT 

Once an agreement is in effect, it is the “law of the shop” with respect to the matters it 
covers.  Many employers keep annotated copies of their contracts so that matters which affect 
the interpretation of the agreement are recorded by contract section.  Such records are useful 
when preparing for future negotiations or defending grievances filed over conduct occurring during 
the life of the contract. 

1. Grievance and Arbitration 

CBAs typically contain grievance and arbitration procedures, whereby disputes arising 
under the agreement are discussed and, if not resolved, are submitted to a neutral third party for 
decision.  Typical grievance procedures involve an appeal process within the company before 
arbitration can occur.  It is important for the employer to develop its position, investigate, and 
document the facts before the process begins since some arbitrators place little weight on 
evidence obtained after the grievance is filed. 

Employers should also be aware that it may violate the NLRA to discharge an employee 
for statements made during the grievance process where the employer is unable to show it had 
an honest belief that the discharged employee made deliberate or maliciously false statements 
during the investigation process that would warrant removal of NLRA protection.  Omnisource 
Corp. (2018). 

a. Union Representation 

Employees are entitled to have their union representative participate during the 
presentation and adjustment of grievances if requested or the CBA requires the presence of a 
union representative.  Moreover, the adjustment of a formal grievance generally requires the 
agreement of an authorized union representative, not just the employee involved, if the 
adjustment may affect other employees. 
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b. Scope of Arbitration 

Arbitration is the most common means of alternative dispute resolution under union 
contracts.  The process of arbitrating a grievance may be informal or formal and may involve 
matters of contract interpretation as well as discipline and discharge issues.  Some agreements 
provide for “two-way” arbitration procedures, which allow the employer or union to initiate the 
arbitration process.  These are particularly effective in industries where wildcat strikes occur, since 
the arbitrator can issue a return-to-work order, which then can be enforced quickly by a federal or 
state court. 

The U.S. Supreme Court has held that arbitration clauses in CBAs may be enforceable as 
to statutory employment-related discrimination claims where the statute giving rise to the claim 
does not remove the particular class of grievance from the broad sweep of the NLRA and where 
the CBA clearly requires union members to submit the employment-related discrimination claims 
to arbitration.  

c. Strikes 

During the term of a CBA containing an arbitration procedure, a union cannot strike to 
force the resolution of an arbitration grievance in its favor.  The U.S. Supreme Court has 
recognized an exception to the Norris-LaGuardia Act’s prohibitions against injunctions in labor 
disputes.  Both federal and state courts can issue injunctions which require unions to refrain from 
striking over disputes subject to arbitration and instead to use the grievance/arbitration procedure.  
Similar relief is available to carriers under the RLA.  An employer cannot get injunctions against 
such strikes, however, if the employer refuses to arbitrate the dispute. 

d. Arbitration Procedure 

Arbitrators generally follow less formal procedures than courts.  The burden of proof is 
usually on the union in contract interpretation cases.  However, the employer usually has to 
proceed with evidence first in a discipline case, since as the decision-maker, it is presumed the 
employer is in the best position to explain the just cause basis for its disciplinary action. 

e. Class Action Grievances/Arbitration 

  The U.S. Supreme Court held that arbitration clauses which prohibit collective/class 
action proceedings are enforceable.  Epic Sys. Corp. v. Lewis, Ernst & Young v. 
Morris and National Labor Relations Board v. Murphy Oil USA (2018).  In applying Epic Sys. 
Corp., the NLRB has held: (1) employers are not prohibited under NLRA from informing 
employees that failing or refusing to sign a mandatory arbitration agreement will result in their 
discharge; (2) employers are not prohibited under the NLRA from promulgating 
mandatory arbitration agreements in response to employees opting in to a collective action under 
the Fair Labor Standards Act or state wage-and-hour laws; and (3) employers are prohibited from 
taking adverse action against employees for engaging in concerted activity by filing a class or 
collective action, consistent with the Board’s long-standing precedent.  Cordua Restaurants, Inc. 
(2019). 

f. Hawaiʻi Revised Uniform Arbitration Act (“RUAA”) 

HRS Chapter 658A generally governs pre-dispute and post-dispute agreements to 
arbitrate.  This statute provides for pre-hearing discovery and vests the arbitrator with authority to 
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hear pre-hearing motions.  In a decision issued in 2004, then-federal magistrate (and now federal 
district judge) Leslie Kobayashi issued a ruling highly favorable to employers, finding that the 
RUAA was preempted by Section 301 of the Labor Management Relations Act (“LMRA”) and 
holding that the law’s provisions regarding selection of replacement arbitrators improperly 
divested the employer from selecting a replacement arbitrator through collective bargaining.  
Private-sector employers are advised to use this decision to curtail the overly aggressive and 
intimidating efforts of union counsel to engage in any pre-hearing discovery, which efforts only 
serve to “over-legalize” the arbitration process and to add additional expense.  Employers should 
also include a clause in any CBA stating:  “The parties agree that there shall be no pre-hearing 
discovery other than that provided under the LMRA.” 

2. Judicial Enforcement and Effect of Awards 

The courts can enforce the terms of labor agreements and can award damages for union 
conduct in breach of contract cases.  Generally, unionized employees cannot sue their employer 
for breach of the labor agreement in court unless the union has breached its duty of fair 
representation.  If that happens, employees can sue both the union for unfair representation and 
the company for a breach of contract.  Judicial review of arbitration awards (the overwhelming 
majority of which are discipline or termination cases) is extremely limited, since the courts rule 
that it was “the arbitrator’s decision that was bargained for” even where the arbitrator may be 
wrong on certain factual or legal determinations.  Under the Steelworkers Trilogy cases of 1960, 
courts may not overturn an arbitrator’s decision unless the arbitrator has “dispensed his own 
brand of industrial justice” and the award does not “draw its essence from the CBA.”  An excellent 
application of these often elusive standards appears in Hawaiʻi Teamsters and Allied Workers 
Union, Local 996 vs. United Parcel Service (2001). 

Effective collective bargaining depends on fully informed parties.  Claims made during 
bargaining by either side must be honest, and subject to proof of accuracy.  Thus, employers 
have a duty to furnish the union with relevant information during bargaining to enable the union 
to effectively represent its members. 

This obligation to provide information extends beyond bargaining to the administration of 
the CBA.  This obligation extends both to the union as well as the employer, although typically it 
is the union that will issue requests for information related to a grievance.  Any request must be 
for necessary and relevant information and must be made in good faith.  If the request is unclear, 
overbroad, or ambiguous, it is the responding party’s obligation to obtain clarification of the 
request; thus, an employer cannot refuse to respond at all.  Generally, information relating to the 
unit employees is presumed to be relevant and must be provided in a timely fashion.  Under 
certain circumstances, an employer may withhold confidential information such as interview notes 
or the name of a person giving a statement, where the employer’s interest in confidentiality 
outweighs the union’s need for such information.  Concerns for safety or avoidance of retaliation 
against a witness giving a statement may meet this standard depending on the facts.  
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OCCUPATIONAL SAFETY AND HEALTH (“OSHA”) 
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COMPLIANCE CHECKLIST 

 Hawaiʻi employers protect their rights and comply with occupational safety and 
health law by taking the following steps: 

 Obtain hard or electronic copies of standards from HIOSH and OSHA offices or 
websites. 

 Review and determine which standards apply to their workplaces. 
 Establish and implement effective safety and health programs that incorporate the 

applicable standards and protect all workers. 
 Continuously monitor and ensure compliance with all applicable standards and 

update safety and health programs to improve the programs and incorporate 
changes in operations and standards. 

 Establish effective policies and procedures for responding to compliance 
inspections when initiated in their places of employment.  Include specific 
instructions to workers and managerial personnel on: (a) if and when to require 
warrants before allowing inspectors to enter, (b) where to allow inspectors 
access, (c) what information to voluntarily provide to inspectors, (d) who should 
accompany inspectors, and (e) what the employer’s representatives should 
document during an inspection. 

A. BACKGROUND 

The Occupational Safety and Health Act of 1970 is a federal law enacted to require 
every employer to provide its employees with a safe and healthful workplace.  The Act is 
administered by the Occupational Safety and Health Administration (“OSHA”), an agency within 
the U.S. Department of Labor (“DOL”).  OSHA is charged with adopting and enforcing 
occupational safety and health standards and regulations.  This federal agency and its 
regulations cover most employers in the United States; however, the agency may transfer its 
coverage or jurisdiction to any state that develops a program that it deems acceptable. 

Hawaiʻi developed an acceptable OSHA program and has been solely responsible for 
enforcing its own occupational safety and health regulations, which are applicable to most 
employers in Hawaiʻi.  This approved program is embodied in the Hawaiʻi Occupational Safety 
and Health Law, Chapter 396, HRS, and the resulting regulations, Title 12, Subtitle 8, Parts 1–8, 
10-11, HAR.  The Hawaiʻi Occupational Safety and Health Division (“HIOSH”), an agency within 
the Hawaiʻi Department of Labor and Industrial Relations (“DLIR”), administers Hawaiʻi’s law.  In 
Hawaiʻi, the vast majority of enforcement activity for occupational safety and health laws has 
been conducted by HIOSH; however, federal OSHA regulations are often cited because many 
HIOSH regulations have incorporated the federal regulations by reference. The federal 
regulations are published in Title 29 of the Code of Federal Regulations (“CFR”), with the 
majority of standards located in Parts 1910 (general industry) and 1926 (construction). To gain 
and retain approval, Hawaiʻi’s program must be at least as effective as the federal program.  
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This generally requires HIOSH to adopt an “at-least-as-effective” standard within six months 
after OSHA adopts a new standard. 

In recent years, Hawaiʻi’s approved program suffered numerous setbacks resulting from 
major budgetary and staffing constraints.  To address significant deficiencies in staffing, training, 
and overall program administration, Hawaiʻi requested assistance from federal OSHA.  To 
provide the necessary assistance, federal OSHA reinstated concurrent federal enforcement 
authority by transitioning the “final approval” status of Hawaiʻi’s program back to “initial approval” 
status.  This transition and resulting concurrent enforcement authority became effective on 
September 21, 2012, pursuant to an Operational Status Agreement between the state and 
federal OSHA and a Final Rule published by federal OSHA in the Federal Register (77 FR 
58488).  The intent was for Hawaiʻi to accomplish the necessary corrective action to regain “final 
approval” status in a “timely manner,” estimated to take at least three years.  HIOSH, however, 
was able to make required improvements sooner than expected, and OSHA returned 
enforcement authority beginning in October 2014, one year earlier than initially anticipated. 

Enforcement has now reverted to the distribution of responsibilities in place under 
Hawaiʻi’s “final approval” status, as follows: 

1. State Authority 

 Private-sector general industry, including transportation and warehousing, 
construction, and agriculture; 

 State and local government employers; 
 Referrals from federal OSHA, including instances where state regulations are 

more stringent than federal regulations. 

2. Federal Authority  

 Private-sector maritime activities, both general industry and construction; 
 Federal government employers and workers; 
 Contractors and subcontractors on federal establishments where the land is 

determined to be exclusive federal jurisdiction; 

 Private-sector employers within secured borders of all military installations where 
access is controlled; and 

 United States Postal Service (“USPS”) workers and contract workers and 
contractor-operated facilities engaged in USPS operations. 

B. HOW THE LAW WORKS 

1. Who Is Covered? 

No employer is completely exempt from state and federal occupational safety and health 
laws.  Every employer is required to comply with some occupational safety and health laws.  
The type of business and the number of employees may determine which laws are applicable 
but will not exempt an employer totally from compliance.  Generally, Hawaiʻi’s law covers all 
public and private employers and employees in the state. Private employers and employees 
engaged in some maritime, longshore, shipbuilding, mining, and atomic energy related activities 
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are exceptions and are covered by federal law.  Federal employees and domestic servants are 
not included under either the state or federal law; however, a presidential executive order 
essentially requires federal agencies to comply with OSHA requirements, albeit without any 
provision for imposing fines for violations. 

2. What Is Required? 

Every employer is required to: (1) furnish its employees with employment and a place of 
employment which are safe and free from recognized hazards, and (2) comply with all 
occupational safety and health standards, rules, regulations, and orders applying to its business 
and operations.  Identifying those standards that apply to a particular business is absolutely 
essential.  Employers may contact HIOSH for assistance, including free copies of the standards, 
at 830 Punchbowl Street, Honolulu, Hawaiʻi 96813, (808) 586-9100.  The home pages for both 
OSHA (www.osha.gov) and HIOSH (http://labor.hawaii.gov/hiosh/) provide extensive 
information and links to assist employers in complying with occupational safety and health laws 
and regulations. The actual federal and state regulations can be accessed at 
https://www.osha.gov/law-regs.html, and http://labor.hawaii.gov/hiosh/standards/, respectively. 

3. How Requirements Are Enforced 

Requirements are enforced through inspections, citations, and penalties.  Compliance 
officers make on-site inspections to evaluate compliance with occupational safety and health 
laws.  The law prohibits safety and health compliance officers from giving employers advance 
notice of inspections except under certain enumerated circumstances or where authorized by 
the director.  Any violations found in the course of an inspection are cited, and the employer 
must correct or abate all cited violations within a specified amount of time. Depending on the 
numbers and types of violations, civil penalties may be assessed in the form of monetary fines.  
In some serious situations, criminal sanctions also may be imposed. 

4. How Enforcement Can Be Contested 

Inspections can be contested by refusing the compliance officer entry into the place of 
employment.  The compliance officer will then be required to obtain a warrant from an 
appropriate court to conduct an inspection.  If the compliance officer does obtain a warrant, for 
which there is no guarantee, and conducts an inspection, the employer may then challenge the 
legality of the inspection, including any resulting citations, penalties, and abatement periods, in 
an appeal initiated within 20 days after receipt of the citations and penalties.  In any event, the 
right to appeal is not contingent upon the employer first denying entry and may be exercised 
even if the compliance officer is not required to obtain a warrant.  To contest federal actions, an 
employer must notify the OSHA Area Director in writing within 15 working days from receipt of 
the citation and proposed penalty. (NOTE: Employers have the most control and influence 
over enforcement actions before inspectors are allowed to enter their places of 
employment.  Once inspectors are allowed entry, employers’ positions weaken to the 
point of employers not being able to effectively assert their rights without expending an 
amount of time, effort, and money that is simply not feasible for most employers.  As a 
result, employers should develop a well-reasoned, well-established approach on how to 
address enforcement actions beginning with inspectors arriving at places of employment 
for the purpose of conducting compliance inspections.) 

http://www.osha.gov/
http://labor.hawaii.gov/hiosh/
https://www.osha.gov/law-regs.html
http://labor.hawaii.gov/hiosh/standards/
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C. DESCRIPTION OF OCCUPATIONAL SAFETY AND HEALTH STANDARDS 

1. Overview 

Effective compliance with occupational safety and health standards requires an 
understanding of general health and safety regulations that apply to most businesses, as well as 
the specific standards that apply to the working conditions and type of work performed by a 
particular employer.  OSHA often organizes and classifies standards according to the type of 
hazard involved (e.g., “bloodborne pathogens” standards) or according to the particular industry 
to which the standards apply (e.g., “construction standards”). 

In assigning an individual or department within the company to ensure compliance with 
these laws, emphasis should be given to the ability to strike sensitive balances among legal, 
technical, business, and labor-related matters.  Obtaining copies of the standards is absolutely 
essential.  They contain a wealth of detailed information and should be used not only for the 
obvious purpose of ensuring compliance, but also as a reference to assist in developing and 
implementing an effective occupational safety and health program for the company.  The 
standards will assist in administering the program and facilitate compliance. 

Employers should develop a checklist that outlines the various duties required to ensure 
compliance with applicable standards.  Such a checklist should include the following: (a) 
recordkeeping, (b) reporting, (c) posting and labeling, (d) training and educating, (e) inspecting 
and monitoring, and (f) modifying and controlling.  Although specific requirements are too 
numerous to discuss, the hazard communication standard is an example of a standard that 
includes every one of the items in the checklist, applies to nearly every employer, and is one of 
the broadest, most frequently violated standards. The current standard reflects an initiative by 
the United Nations, including the United States, to develop a foundation for providing consistent 
safety information on chemicals within and among countries throughout the world, thereby 
better protecting the people and the environment.  The product of this initiative is the Globally 
Harmonized System of Classification and Labeling of Chemicals (“GHS”) and specifies a 
consistent form and content in safety data sheets (“SDS”), the successor to material safety data 
sheets (“MSDS”), to which application of uniform standards was less consistent and less 
comprehensive.  The following presents a general overview of safety and health programs and 
the areas that must be implemented. 

2. Safety and Health Program 

Regulations require all employers with 25 or more employees to maintain a written 
safety and health program. Additionally, employers with fewer than 25 employees who do 
construction work with the state of Hawaiʻi worth in excess of $100,000 must have a written 
safety and health program. The written safety and health program requires the establishment of 
various procedures and mechanisms designed to encourage reporting, ensure employee 
participation, and provide for periodic monitoring.  The written safety and health program must, 
at a minimum: 

(1) Set forth policies, procedures, and practices to recognize and protect employees 
from occupational safety and health hazards; 

(2) Establish and communicate clear goals for the safety and health program and the 
mechanisms used to achieve these goals; 
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(3) Provide for visible top management leadership in implementing the program so 
that every worker is protected and understands management’s serious 
commitment; 

(4) Require and encourage employee involvement to achieve program objectives; 
(5) Assign and communicate safety and loss prevention responsibilities to 

managers, supervisors, and employees so that they understand their respective 
roles in implementing the program; 

(6) Provide a system of accountability for meeting responsibilities; 
(7) Provide a system for employees to notify management, without fear of reprisal, of 

safety and health hazards and instances of non-compliance with the program, 
and ensure timely and effective responses to correct these conditions; 

(8) Provide an effective mechanism to investigate accidents and “near miss” 
incidents to identify their causes and the controls that must be implemented to 
prevent recurrences; 

(9) Provide a means to review records of all workplace injuries and illnesses so that 
patterns can be identified and hazards eliminated; 

(10) Establish procedures for conducting routine in-house safety and health 
inspections to identify and control hazards; 

(11) Develop written plans and procedures for ensuring the safety of workers in 
emergency situations (e.g., fires, severe weather, tsunamis, and other natural 
disasters); and 

(12) Establish procedures for transmitting and enforcing safe work practices through 
training, positive reinforcement, promptly correcting unsafe conditions and 
practices, and a clearly defined and communicated disciplinary system. 

Note that merely having a safety program that complies with the stated requirements is not, in 
itself, adequate; the program must be effectively implemented and continuously revised to 
address changes in conditions and operations. Sample safety programs are available on 
OSHA’s website but must be adapted to each employer’s specific workplace and operations. 

3. Recordkeeping 

Many standards require that an employer keep certain records, which must be 
maintained for specified periods of time and made available for inspection by compliance 
officers and, in many instances, by employees or their representatives.  One of the most widely 
applicable standards requires employers with more than 10 employees, at any time during the 
last calendar year, to maintain a chronological log of recordable occupational injuries and 
illnesses, together with detailed supplementary information about each incident. OSHA Forms 
300 (Log of Work-Related Injuries and Illnesses), 300A (Summary of Work-Related Injuries and 
Illnesses), and 301 (Injury and Illness Incident Report) have been prepared for maintaining the 
log and the supplementary information; however, equivalent forms are also acceptable, such as 
those generated by computer.  Both OSHA and HIOSH have exempted certain industries, 
primarily office, retail, and educational operations, from keeping injury and illness records; 
however, effective accident prevention programs for all places of employment necessarily 
include methods for monitoring, evaluating, and preventing injuries and illnesses from recurring.  
Other important recordkeeping requirements address information on hazard evaluation, 
hazardous substances, equipment inspection and maintenance, medical and employee 
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exposure monitoring, and employee training.  These requirements, as incorporated in the 
hazard communication standard, also include keeping on record a Safety Data Sheet (“SDS”) 
for every hazardous substance present in the workplace. 

4. Reporting 

Some information must be reported directly to HIOSH or OSHA in addition to being 
recorded at the place of employment.  In February 2017, HIOSH amended its reporting 
requirements to make them consistent with OSHA requirements, which had previously been 
expanded.  Every employer, regardless of the number of employees, must report within 8 hours 
after the death of any employee from a work-related injury, and within 24 hours of an inpatient 
hospitalization of an employee, employee’s amputation, or employee’s loss of an eye as a result 
of a work-related incident. Additionally, HIOSH continues to require a report within 24 hours of 
property damage greater than $25,000 as a result of a work-related incident. Employers under 
HIOSH’s jurisdiction must orally report by telephone at (808) 586-9102 or in person at the 
HIOSH office in Honolulu. Telephone messages left when the HIOSH office is closed must 
include all required information to be considered officially reported.  Employers under OSHA’s 
jurisdiction must report by telephone or in person to the OSHA Area Office, by telephone at the 
toll-free central number (800) 321-OSHA, or electronically using the reporting application 
located at www.osha.gov. Other important reporting requirements include information relating to 
occupational carcinogens and other hazardous substances. 

At the end of 2017, an additional reporting requirement became effective.  Employers 
who have 250 or more employees at any time during a calendar year and are not exempt from 
reporting requirements must electronically submit information from Forms 300A, 300, and 301 to 
OSHA; and employers who have 20 or more employees but fewer than 250 employees during a 
calendar year and are in one of the listed industries must electronically submit information from 
Form 300A to OSHA. These reports must be submitted on or before March 2 for the previous 
year and are required even if the employers are covered by a state program.  In addition, OSHA 
may require submissions from individual employers who do not fit into either of the two 
categories requiring routine submissions, including employers who are in the listed industries 
published and available on OSHA’s website.  Effective February 2019, OSHA eliminated the 
requirements to electronically file Forms 300 and 301; however, no changes have been made to 
the requirements for electronically filing Form 300A. 

5. Posting and Labeling 

Every employer is required to post certain information in a prominent location at the 
workplace.  These requirements include a notice informing employees of their rights and 
obligations under the occupational safety and health laws and the OSHA Form 300A, an annual 
summary of recorded injuries and illnesses to be posted every year from February 1 through 
April 30.  Depending on its operations, an employer also may be required to post various 
caution or warning signs, as well as to ensure that proper labels are affixed to containers of 
toxic or hazardous substances.  Employers must make available in the workplace information 
regarding the hazardous materials to which employees may be exposed.  The employer 
acquiring and having available at the workplace the most current SDSs for the hazardous 
materials can accomplish this.  In the event a citation is issued, an employer is required to 
immediately post copies of the citation, documents relating to the abatement of violations cited, 
and any petition contesting the citation.  The postings are generally required to be near the 
location where the violation occurred or where they can be readily observed by all affected 
employees. 

http://www.osha.gov/
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6. Training and Education 

The standards include both general and specific training requirements.  Generally, every 
employer is required to establish and maintain an occupational safety and health program that 
includes a training program designed to provide employees with instructions on general safe 
work practices, as well as on specific hazards unique to their job assignments. Additionally, 
many hazards or groups of hazards are addressed on an individual basis, and separate detailed 
written programs are required.  This is particularly true for the more hazardous equipment, 
chemicals, and operations (e.g., powered industrial trucks, fall protection, lead-based products, 
and regulated carcinogens). 

7. Inspecting and Monitoring 

In addition to the training requirements, an occupational safety and health program must 
include periodic inspections to identify and correct unsafe conditions and work practices.  This is 
the general requirement applicable to all employers; but as with training, many specific 
inspection-related requirements also exist.  Hazard identification and evaluation is an integral 
part of any occupational safety and health program and can be accomplished only through 
diligent inventory and monitoring of the workplace.  These principles drive the standards, which 
include numerous requirements for: (1) inspecting equipment and operations; (2) measuring 
employee exposures to hazardous physical, chemical, and biological agents; and (3) medically 
monitoring the health of employees.  The results of monitoring must not exceed the maximum 
levels established.  With respect to airborne contaminants, for instance, employees must not be 
exposed in excess of the permissible exposure limits/levels (“PELs”), which are expressed in 
terms of time-weighted averages (“TWAs”), short-term exposure limits (“STELs”), or ceiling 
concentrations. 

Beyond the applicable general and specific inspection requirements previously 
discussed, inspection requirements for construction-related activities were greatly enhanced in 
November 2012. All work on a structure involving construction, including alteration, demolition, 
repair, and decorating, must have one employee, or more, depending on the number of 
employees working on the project, assigned to make at least one inspection each workday.  
Every inspection must encompass specific items, which are documented in a written record.  If 
the construction does not involve a general contractor, the owner of the property is responsible 
for the daily inspections and documentation unless the owner effectively designates one 
particular contractor to be responsible. 

8. Modifying and Controlling 

Both to prevent and eliminate identified hazards, the standards specify requirements for 
modifying or controlling equipment, chemicals, and operations.  When feasible, complete 
elimination of the hazard is required because adequate protection requires no additional 
employee participation.  Means of eliminating hazards include design, modification, or 
substitution of materials or processes.  When elimination is not feasible, using engineering 
controls, administrative controls, isolation, or guarding is required to reduce hazards to 
acceptable levels.  As a last resort, approved personal protective equipment must be properly 
provided, used, and maintained. 
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D. ENFORCEMENT: INSPECTIONS, CITATIONS, AND PENALTIES 

1. Enforcement Overview 

Both OSHA and HIOSH have well-established procedures for enforcing occupational 
safety and health standards.  Essentially, they specify how each element of an inspection and 
subsequent issuance of citations and penalties must be conducted. These procedures are 
published in a Field Operations Manual (“FOM”), available online for OSHA and HIOSH, 
respectively, at: 

•  https://www.osha.gov/sites/default/files/enforcement/directives/CPL_02-00-
164_1.pdf and 

•  https://labor.hawaii.gov/hiosh/files/2013/01/HIOSH-FOM_Apr2016FINAL.pdf 

An employer should consult the applicable FOM prior to and after any compliance inspection to 
become familiar with the process and determine whether every element conforms with the 
established procedures.  Any significant departure from these procedures could provide 
successful grounds for appeal.  Additionally, being familiar with the applicable FOM will assist 
the employer in understanding what all parties are required to do, allowed to do, or prohibited 
from doing. 

2. Inspections 

a. Scope 

Inspections are initiated for a variety of reasons, including employee complaints, 
accident investigations, construction permitting, and high-risk industry scheduling.  The 
particular reason for an inspection is relevant to limiting the scope of the inspection and 
evaluating HIOSH’s potential for obtaining a warrant if entry is denied. Although the regulations 
do not impose any limitations on scope, strong legal support does exist for allowing an employer 
to limit the scope of an inspection to those areas in which HIOSH or OSHA has reasonable 
grounds to believe that violations exist. 

Consent by the employer to a broader inspection can, however, eliminate restrictions, if 
any, on the scope of the inspection.  The employer should, therefore, ask for a specific 
description of the nature of the inspection before allowing the compliance officer to proceed.  In 
the event of an employee complaint, however, HIOSH and OSHA probably cannot be compelled 
to divulge the identity of the complainant but may provide information concerning the substance 
of the complaint that does not identify the complainant. Questions and uncertainties concerning 
the legality of an inspection should be referred to competent legal counsel. 

b. Procedures 

Inspections should be conducted during regular working hours but may be conducted at 
other reasonable times.  Most inspections will be unannounced, and advance notice will be 
given only under exceptional circumstances.  Upon entering the place of employment, 
compliance officers must present their credentials to the individual in charge before proceeding 
with the inspection.  The inspection is usually divided into three phases: opening conference, 
walk-around inspection, and closing conference. 

https://www.osha.gov/sites/default/files/enforcement/directives/CPL_02-00-164_1.pdf
https://www.osha.gov/sites/default/files/enforcement/directives/CPL_02-00-164_1.pdf
https://labor.hawaii.gov/hiosh/files/2013/01/HIOSH-FOM_Apr2016FINAL.pdf
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(1) Opening Conference 

During the opening conference, the compliance officer explains the purpose and legal 
authority for the inspection and completes various administrative requirements.  Additionally, 
preliminary information on the workplace is obtained; and relevant documents and records, 
including the safety and health program and logs of occupational injuries and illnesses, are 
reviewed. 

(2) Walk-around Inspection 

In the walk-around inspection, the compliance officer looks for violations of occupational 
safety and health standards in the workplace.  To identify and document violations, reasonable 
investigative techniques may be used and may include photographs, material samples, air 
samples, and confidential employee interviews if the employee voluntarily elects to participate.  
Devices for measuring employee exposures to noise, radiation, and airborne contaminants may 
include dosimeters, pumps, badges, and other similar devices as are scientifically appropriate 
for the particular agent in question. Usually, a representative of the employer (and sometimes 
an employee representative) is requested to accompany the compliance officer during the 
inspection.  If no such offer is made, employers should insist that an employer representative be 
allowed to accompany the compliance officer. 

(3) Closing Conference 

At the closing conference, the violations, abatement periods, and penalties are 
discussed.  All three phases of an inspection that focuses on safety hazards are usually 
completed on the same day, possibly within hours; an inspection that focuses on health hazards 
may require several days to complete if employee exposure monitoring is necessary. The 
closing conference in the latter case may not occur for several weeks after the walk-around 
inspection because a laboratory must analyze material and air samples.  A separate or 
combined closing conference must be conducted with the employer and the employees or their 
respective representatives. 

c. Imminent Hazards 

An “imminent hazard” is a hazard that can reasonably be expected to cause death or 
serious physical harm before the danger can be eliminated through enforcement procedures. If 
a compliance officer discovers such a hazard and the employer cannot or will not abate the 
hazard, the compliance officer must notify affected employees, post a “Notice of Alleged 
Imminent Danger,” and recommend civil action which may result in a court order prohibiting the 
use, operation, or occupation of the hazardous facility, machinery, equipment, operation, 
process, or workplace. 

d. Trade Secrets 

Generally, the results of an inspection are a matter of public record, but the law does 
afford some protection to trade secrets. An employer should identify areas in the workplace, 
documents, or information provided to the compliance officer that could reveal a trade secret.  
The compliance officer must label all information derived from such areas as confidential and 
ensure that such information is not disclosed.  Confidential information may include prints and 
negatives of photographs, environmental samples and the results of laboratory analyses, notes 
of personal observations, and employee interviews. 
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e. Discrimination/Retaliation 

No employee may be discharged, suspended, or otherwise discriminated or retaliated 
against for exercising the employee’s legal rights, including the right to file a complaint, 
participate in an inspection, or refuse to work in unsafe or unhealthful situations.  If 
discrimination is found, the employer will be ordered to provide necessary relief, such as 
rehiring, reinstatement to former job with back pay, and restoration of seniority. 

3. Citations 

HIOSH and OSHA are required to promptly issue a written citation ordering the 
correction of every violation established as the result of an inspection.  A citation must describe 
with particularity the nature of the alleged violation, include a reference to the standard violated, 
and fix a reasonable time for abatement of the violation.  Citations are transmitted by certified 
mail or personal service, and copies must be posted upon receipt.  The posting must occur at 
the location of the violation and at the place(s) where notices to the affected employees are 
normally posted.  Citations must remain posted for three days or until the violations are abated, 
whichever is longer. 

4. Penalties 

Many considerations influence the assessment of penalties.  These include the type of 
violation, the size of the employer’s business, the severity of the violation, the good faith of the 
employer, and the history of previous violations.  All of these considerations have been 
incorporated into a system for calculating monetary penalties. The system does, however, 
involve an understandable step-by-step approach for assigning values to the various 
considerations, and an employer is entitled to review the procedure.  To minimize the potential 
for both arithmetic errors and arbitrary and capricious actions, especially with regard to the 
subjective considerations, an employer should request a copy and description of the penalty 
calculation sheet. Effective January 1, 2018, Hawai‘i significantly increased penalties and 
provided for annual adjustments to conform to federal law.  The purpose of the federal law was 
to provide a “catch-up” adjustment for inflation, after which annual adjustments would be made 
to reflect inflation using the guidance of the federal Office of Management and Budget.  Under 
the new law, new penalties must be established by December 15 of each year and become 
effective on January 15 of the following year.  Pursuant to this system, HIOSH was required to 
apply a multiplier of 1.06222 to each applicable penalty that was effective in 2021, resulting in 
the following system for penalties issued on and after January 15, 2022. 

a. Serious 

A serious violation exists if a substantial probability that death or serious physical harm 
could result from a particular condition, unless the employer did not, or could not with the 
exercise of reasonable diligence, know of the presence of the violation.  A civil penalty of not 
more than $14,502 shall be assessed for each serious violation, with a minimum of $1,036 per 
violation. 

b. Other Than Serious 

For a violation that does not involve a substantial probability of death or serious physical 
harm, a penalty of up to $14,502 may be assessed for each violation, with a minimum of $0 per 
violation. 
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c. Posting 

For violations of posting requirements specified in the Hawaiʻi Occupational Safety and 
Health Law, a civil penalty of up to $14,502 shall be assessed for each violation, with a 
minimum of $0 per violation. 

d. Willful or Repeated 

Any employer who willfully or repeatedly violates a standard shall be assessed a penalty 
of not less than $10,360 but not more than $145,027 for each violation; however, for a 
repeated violation that is other than serious and would otherwise have no initial penalty, $414 
shall be proposed for the first repeated violation, $1,036 for the second repeated violation, and 
$2,072 for the third repeated violation. If the violation causes the death of an employee, the 
employer shall, upon conviction, be punished by a fine of not more than $145,027 or by 
imprisonment for not more than six months or both; and for subsequent convictions, the 
punishment shall be a fine of not more than $145,027 or imprisonment for not more than one 
year or both. 

e. Non-abatement 

After the period for abatement has expired, each day an employer fails to abate a 
violation constitutes a separate violation, for which the penalty would be $14,502 per day. 

f. Discrimination 

An employer who discriminates against an employee for exercising rights may be 
assessed a penalty of not more than $10,360 for each violation. 

g. False Statements 

Whoever knowingly makes a false statement, representation, or certification in any 
document filed or required to be maintained shall, upon conviction, be punished by a fine of not 
more than $11,000 or by imprisonment for not more than six months or by both. 

E. EMPLOYER RESPONSIBILITY FOR VIOLATIONS 

An employer will be held responsible for violations of occupational safety and health 
standards if the state or federal law, as previously discussed, covers the employer and its 
operations and employees.  Additional considerations relating to this responsibility or liability 
include the following: 

1. Employee Exposure 

Generally, HIOSH and OSHA have the burden of proving the existence of a violation 
through reliable evidence, such as personal observations and interviews. To establish that an 
employer is responsible for a violation, HIOSH and OSHA must prove both the existence of a 
violative condition and the potential for employee exposure to that condition.  Therefore, if a 
violative condition exists in an area in which no employee could be exposed, an employer is not 
responsible for a violation and cannot be rightfully cited or penalized.  Generally, a showing that 
an employee was present in an area in which the employee could have been exposed to the 
violative condition is adequate to prove the requisite exposure. 
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2. Employer-Employee Relationship 

a. In General 

Given a violation (i.e., a violative condition and employee exposure to the condition), 
identifying the responsible employer is usually a simple matter.  The responsible employer is the 
entity that employs the exposed employee(s), as determined by a straightforward application of 
the appropriate definitions in the laws and regulations. 

b. Multiple Employers 

In situations that involve multiple employers, such as independent contractors, 
subcontractors, or employee leasing and temporary employment agencies, assigning 
responsibility for a violation can become complicated and controversial.  To determine who is a 
responsible employer in a specific situation, the various definitions of “employer,” “employee,” 
“employment,” and “place of employment” must be applied.  Generally, an employer can be held 
responsible for a violation if the employer has any direction, management, control, or custody 
over any employment, place of employment, or employee. This interpretation can lead to multi-
employer liability, with several employers being held responsible for the same violation(s). 

Common situations in which both an owner and contractor may be held responsible for 
the same violations include.  (1) the owner of a building retains an independent contractor to 
repair the building and directs one of the contractor’s employees to perform a task, during which 
the employee is exposed to a violative condition; or (2) without making an adequate attempt to 
ensure a safe and healthful workplace, a temporary employment contractor assigns an 
employee to work for the owner of a business, during which the employee is exposed to a 
violative condition. Additionally, in construction, an owner and general contractor can be cited 
for not ensuring that subcontractors comply with applicable safety and health standards. 

3. Employee Responsibilities 

Although employees also are required to comply with occupational safety and health 
standards, the law contains no provisions for citing or penalizing employees who are 
responsible for violations.  However, an employer may raise, as a defense, a claim that the 
violation was caused by an employee’s expressly prohibited independent action. These 
situations are extremely rare and require reliable proof of several elements.  For instance, the 
employer must have clearly communicated the work rule and its consequences and must have 
implemented specific, uniformly enforced disciplinary procedures in an attempt to ensure 
compliance; the employee then must have violated the standard knowingly and independently. 

4. Variances 

An employer cannot rightfully be held responsible for the violation of an occupational 
safety and health standard if the employer previously applied for and was granted a temporary 
or permanent variance from the specific standard in question.  Variances are rarely granted and 
require a strong showing that the employer can and will provide employment and places of 
employment which are as safe and healthful as those which would prevail if the employer 
complied with the standard.  The specific requirements and procedures for obtaining variances 
are specified in the rules and regulations.  They should be closely consulted if a standard is 
unreasonably burdensome to an employer’s operations and affords no greater protection than 
the employer’s actual or proposed operations and procedures. 
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F. APPEALS - CONTESTING ENFORCEMENT ORDERS 

1. Notice of Contest 

a. Employer 

Any citation, proposed penalty, or abatement period will be final and conclusive against 
an employer unless the employer files a written notice of contest.  The notice must be 
postmarked or, if not mailed, received by HIOSH within 20 calendar days after the employer 
received the citation being contested. To contest federal actions, an employer must notify the 
OSHA Area Director in writing within 15 working days from receipt of the citation and proposed 
penalty. Even if an employer does not file a notice of contest, the employer may request an 
extension of the abatement period by the close of the business day following the date 
abatement is required. 

b. Employees 

Employees or their representatives have the right to participate in any appeal by the 
employer.  Additionally, they may initiate their own appeal of an enforcement order, but such an 
appeal is limited to the abatement period.  Within 20 days, 10 working days for federal actions, 
of the posting of the original abatement period, any employee or representative may file a 
written notice of contest alleging the period is unreasonable; and within 10 days, an employee 
or representative may file a written notice of contest of an order extending the period. 

c. Filing 

A notice of contest should be served on the Director of Labor and Industrial Relations, 
and a copy should be forwarded to the Hawaiʻi Labor Relations Board (“HLRB”).  The notice 
need only specify the particular citations, proposed penalties, and abatement periods being 
contested. Similarly, for federal actions, the employer must submit a written objection to OSHA. 

d. Posting 

When a citation is contested, the employer must post the petition for contest, including 
an explanation of the reasons for contest, in the same location where the citation is posted. 

2. Informal Conference 

An employer, employee, or employee representative may request the director or, in a 
federal action, the OSHA Area Director, to hold an informal conference to discuss any issues 
raised by an inspection, citation, notice of proposed penalty, or notice of intention to contest.  
Any party may be represented by legal counsel, but the conference does not constitute an 
appeal and will not operate to extend the period for filing a notice of contest. 

3. Review 

In a state action, the review or appeal is conducted by the HLRB in accordance with the 
Board’s rules of practice and procedure; and in a federal action, the review is conducted by the 
Occupational Safety and Health Review Commission (“OSHRC”), which operates independently 
of OSHA.  An employer may be represented by legal counsel, but strict adherence to formal 
rules of evidence and procedure are generally not required. Any party to an HLRB proceeding 
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may obtain review of the Board’s decision by a circuit court in accordance with the Hawaiʻi 
Administrative Procedures Act; and any decision of an OSHRC administrative law judge may be 
appealed to the three-member OSHRC.  The decisions of a state circuit court and the OSHRC 
may be appealed to the Hawaiʻi Supreme Court and United States Supreme Court, respectively. 

G. TIPS FOR EMPLOYERS 

In addition to the recommendations presented throughout this chapter, the following tips 
are offered to assist employers in achieving compliance with occupational safety and health 
laws without undue burden from regulatory enforcement. 

1. Occupational Safety and Health Program 

Every employer should assign one or more individuals, depending on the size and type 
of business, to the specific task of identifying applicable standards and incorporating them into 
the development and implementation of an occupational safety and health program.  Although 
the magnitude and complexity of the standards may initially be intimidating, a good portion of 
the standards will probably not apply to an employer’s operations and will not need to be 
addressed in the program unless changes in operations make them applicable. The remaining 
standards should then be individually addressed. 

2. HIOSH and OSHA Resources 

Utilizing the wealth of resources available through HIOSH and OSHA is strongly 
recommended.  Information and personnel are available for the specific purpose of assisting 
employers in complying with occupational safety and health standards.  Most of this assistance 
can be provided in a neutral, non-regulatory context and may include the following: 

a. Training and Consultation 

The HIOSH and OSHA training and consultation programs provide occupational safety 
and health training resources for both employers and employees.  Books, pamphlets, 
magazines, films, slide-tape programs, and videos may be reviewed and borrowed.  The 
consultation groups function very much like the enforcement groups, with one major exception 
— the consultants have no enforcement power or responsibility.  Consultants perform on-site 
inspections only at an employer’s request.  In the course of an inspection, the consultant will 
assist the employer in identifying, evaluating, and controlling occupational hazards, as well as 
developing and implementing an occupational safety and health program. This will not, in itself, 
satisfy the employer’s compliance responsibilities, but it will provide considerable assistance. 

b. Compliance Officers 

An employer obviously does not want to file a complaint against the employer’s own 
company, but nothing should stop an employer from calling any individual compliance officer 
strictly for information.  When willing, compliance officers can provide the most accurate 
information on how the various standards are actually being enforced. They are, therefore, an 
invaluable resource for determining what any given standard means and how it may apply to the 
employer’s operations.  When calling, the employer need not identify itself. 
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3. Inspections 

a. In General 

In dealing with a compliance officer during an inspection, the basic rules of positive 
social interaction should prevail.  If the employer wants to be treated with fairness and respect, 
treat the compliance officer in the same manner.  This should not, however, be confused with 
relinquishing any of the rights of the employer.  Although inspections do not have to be 
antagonistic, employers should be aware of their rights and assert them. 

b. Warrants 

Requiring a compliance officer to obtain a search warrant does not have to be an 
anxious, antagonistic encounter.  Employers have the right to deny entry without a warrant, and 
their decisions should be based on an objective analysis of several considerations.  An 
employer may or may not choose to discuss the reasons for the decision with the compliance 
officer.  In most situations, not discussing reasons for requesting a warrant is advisable. 

In reaching a decision on whether to require a warrant, an employer should consider 
whether: 

(1) The time is convenient, and the employer will be able to devote the required 
attention to the inspection; 

(2) A legitimate basis exists for the inspection; 
(3) The compliance officer seems to be fair, objective, and cooperative; 

(4) The inspection will be limited in scope to the matter in question; 
(5) The current regulatory climate favors retribution or cooperation; and 
(6) The employer has the will and resources to challenge a flawed regulatory action 

after essentially totally relinquishing control and influence by allowing access. 

In any event, an employer should not allow the inspector to intimidate the employer by 
threatening to “throw the book at you” or “conduct a wall-to-wall inspection” if the employer 
requires a warrant.  In fact, this type of behavior should probably always be addressed by 
denying entry without a warrant. Additionally, an employer should not be fooled by a seemingly 
friendly, complimentary inspector who may be skilled at getting an employer to put its guard 
down but who, in reality, is an over-zealous, unreasonable inspector. 

If the inspection is initiated by an accident investigation or valid employee complaint, a 
warrant will probably be fairly easy to obtain. If, however, there is less support for the inspection, 
a warrant might not be pursued or issued.  In any event, the analysis on whether to require a 
warrant may be supplemented with advice from legal counsel, who can assist in understanding 
warrant procedures and requirements. 
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c. Company Compliance Inspection Procedures 

Just as HIOSH and OSHA have established inspection procedures, employers should 
also develop and implement certain procedures to protect their interests in a fair, accurate, and 
objective inspection.  Employer procedures should include: 

(1) Training all workers and contractors to immediately direct any inspector who 
arrives on site to the designated member of the management team of the owner 
or general contractor; 

(2) Training the designated member of each management team and designated 
back-up managers on what circumstances should result in the decision to deny 
entry and require a warrant; 

(3) Prohibiting any discussions with the inspector until the inspector has shown 
proper credentials and has conducted a proper opening conference with the 
designated member of the management team; 

(4) Assigning management personnel to accompany and observe the compliance 
officer throughout the inspection; 

(5) Obtaining parallel samples, if economically feasible, in all monitoring conducted; 
(6) Restricting the inspection, including the opening and closing conferences, to the 

area or matter in question and preventing the inspector from observing other 
areas that would allow the inspector to expand the inspection and expose the 
employer to additional scrutiny; and 

(7) Providing information only when based on personally known facts AND 
specifically required to be provided by standards and NOT providing any 
information based on speculation or hearsay that would be damaging to the 
employer (i.e., do not volunteer information that is not required to be provided 
and may be interpreted or misinterpreted as incriminating to the employer). 

4. Appeals 

In making the decision on whether to contest an enforcement order, time is of the 
essence.  Therefore, to preserve the right to appeal, an employer should file a notice of contest 
immediately if any basis exists for pursuing an appeal.  All citations, penalties, and abatement 
periods should be specified.  An employer may subsequently decide to withdraw all or any part 
of the appeal, but all options will have been preserved. 

As with most decisions, an employer’s decision on whether or not to proceed with the 
appeal should be based on a combination of legal, technical, and business-related 
considerations. Legally, compliance officers can exceed standards, standards can exceed the 
law, and the law can exceed a higher law.  Technically, errors can be made in collecting, 
transporting (chain of custody), analyzing, and evaluating data.  Finally, an employer must 
determine what the citations and penalties mean to its business with respect to public relations, 
employee relations, abatement costs, and future inspections.  Any citation will make an 
employer vulnerable to future citations for repeat, willful, and non-abatement violations.  The 
monetary costs of an appeal may far exceed the monetary costs of the penalties and 
abatement, but the ultimate costs of admitting to violations wrongly cited may be far greater than 
all other costs. 
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5. Frequently Violated Standards 

Health-related standards involving toxic and hazardous substances have recently been 
among the most cited by HIOSH.  These standards are intended to prevent occupational 
exposure to hazardous chemicals, airborne particulates, and bloodborne pathogens and include 
the hazard communication standards.  The hazard communication standards require employers 
to.  (1) label hazardous materials in the workplace; (2) provide and maintain SDSs describing 
the hazards posed by hazardous substances for employees’ use; (3) make available to 
employees a list of hazardous substances; (4) provide training to employees on recognizing the 
dangers posed by and the safe handling of hazardous substances; and (5) develop a written 
hazard communication program identifying how the employer will comply with labeling, training, 
and communication requirements. “Hazardous” substances that trigger the application of the 
standard are substances which are carcinogenic, corrosive, toxic, or which may be skin or eye 
irritants.  In general, if a product bears a label warning of skin or eye irritation, or toxicity if 
ingested, the product is potentially subject to the hazard communication requirements.  
However, an exception exists if the product is sold for consumer use and is used in the 
workplace in a manner that does not exceed the scope and frequency of normal consumer use. 

After the health-related standards, the most cited standards, in order of decreasing 
frequency, address electrical wiring and equipment, personal protective equipment (especially 
respiratory protective equipment), all the elements of safety and health programs, fall protection, 
and fire protection.  The current lists of the most cited standards from previous years can be 
found at http://labor.hawaii.gov/hiosh/most-cited-standards/. 

6. Case Study: Biological Agents in the Workplace 

Human coronaviruses are common throughout the world; but in late 2019, a new type of 
coronavirus, COVID-19, emerged and quickly spread throughout the world resulting in the 
classification of the disease as a pandemic in early 2020.  As devastating as they can be, these 
situations can provide a useful context for providing tips to employers by illustrating how 
occupational safety and health law applies. 

a. Occupational Safety and Health Program 

Subject to few exceptions, such as regulations addressing bloodborne pathogens in the 
workplace, no specific standards currently address occupational exposures to infectious 
diseases and, generally, to biological agents. In fact, OSHA’s focus in this area has been 
primarily informational and has targeted healthcare and related industries.  Notwithstanding this 
absence of specific standards, both OSHA and HIOSH have laws and regulations that can be 
applied and are commonly referred to as “general duty clauses.” Although the wording may vary 
between and among them, these clauses require that every employer provide employment that 
is safe and free from recognized hazards.  The first “tip for employers” in this section addresses 
identifying applicable standards that an employer must include in its occupational safety and 
health program.  Without exception, these applicable standards must include the general duty 
clauses and all the hazards to which the clauses may apply because these hazards are not 
addressed in specific standards, such as biological agents.  Additionally, the employer must 
establish and implement procedures to effectively prevent exposure to these agents. 

http://labor.hawaii.gov/hiosh/most-cited-standards/
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b. HIOSH and OSHA Resources 

Every employer should utilize the resources offered by HIOSH and OSHA as described 
in the second tip in this section.  Especially for effectively addressing exposures and potential 
exposures to biological agents, these resources can provide assistance crucial to responsibly 
and effectively addressing these types of health hazards in the workplace. The following link 
provides an excellent example https://www.osha.gov/dts/guidance/flu/nonhealthcare.html. 

c. Inspections, Training, and Appeals 

Every occupational safety and health program must include periodic inspections to 
identify and correct unsafe conditions and work practices, as well as training on general safe 
work practices and hazards unique to each job assignment.  If an employer follows the 
guidelines that OSHA publishes, such as the link cited above, inspections by HIOSH or OSHA 
would not likely result in any citations relating to employer exposure to biological agents.  In the 
unlikely event that HIOSH or OSHA does issue a citation, an employer would have a strong 
case on appeal by presenting documentation that OSHA’s guidelines were effectively adopted 
and implemented. 

https://www.osha.gov/dts/guidance/flu/nonhealthcare.html
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CHAPTER 23 
HEALTH PLAN REGULATION 
By Jennifer L. Ontai  

 

COMPLIANCE CHECKLIST 

This Chapter includes an overview of topics affecting the regulation of employer-
sponsored health plans, including health care continuation coverage mandated by the 
Consolidated Omnibus Budget Reconciliation Act (“COBRA”), the 2009 Health Information 
Technology for Economic and Clinical Health Act (“HITECH”) amendments to the Health 
Insurance Portability and Accountability Act of 1996 (“HIPAA”), and the Patient Protection 
and Affordable Care Act (“PPACA”).  It also discusses extensions of certain timeframes 
and the availability of subsidies intended to provide relief to employee benefit plans, 
participants, and beneficiaries affected by the COVID-19 public health emergency.  

Employer-sponsored wellness programs have become increasingly popular among 
employers hoping to bring down health care spending by improving employee health.  
However, in designing these programs, employers must be careful to avoid discriminating 
against employees based on health factors or disability.  Overall, employers must be 
vigilant to ensure that they are in compliance with all current standards. 

COBRA 

 Hawaiʻi employers comply with the health care continuation coverage requirements 
of COBRA by taking the following steps: 

 Determining whether the requirements apply to plans that cover their employees. 
 Offering their employees a chance to elect continuation coverage when required. 
 Notifying their employees and their families when required. 
 Allowing qualified beneficiaries enough time to make elections. 
 Charging the right amount for the continuation coverage chosen. 
 Including the right benefits in continuation coverage. 
 Ending continuation coverage no sooner than allowed. 
 Keeping up to date on any developments announced by the U.S. Department of 

Labor (“DOL”) at https://www.dol.gov/general/topic/health-plans/cobra. 

A. HOW THE LAW WORKS 

1. Plans Covered by Continuation Coverage Requirements  

The continuation coverage requirements of COBRA apply to “group health plans” 
established or maintained by employers with twenty or more employees on more than fifty percent 
of the typical business days in the previous calendar year.  Employers must count both full-time 
and part-time employees to decide whether their plans are covered.  They must count part-time 
employees as a fraction of full-time employees, with the fraction equal to the number of hours that 
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the part-time employees worked divided by the hours that employees must work to be considered 
full-time.  

Group health plans include arrangements that employers establish or maintain to provide 
employees or their families medical care, whether they provide them through insurance, by a 
health maintenance organization, out of the employer’s assets, or through any other means.  
“Medical care” includes inpatient and outpatient hospital care, physician care, surgery, and other 
major medical benefits, prescription drugs, dental care, or vision care.  Life insurance and 
disability benefits are not medical care.  The continuation coverage requirements do not cover 
plans that provide only life insurance or disability benefits. 

The Coronavirus Aid, Relief, and Economic Security (“CARES”) Act, signed into law on 
March 18, 2020, did not provide for any COBRA subsidies to help employers grappling with the 
costs of coverage or the needs of their employees.  However, the American Rescue Plan Act of 
2021 (“ARPA”), signed into law on March 11, 2021, created a new 100 percent subsidy for 
COBRA coverage premiums from April 1, 2021, through September 30, 2021.  In addition, ARPA 
opened up the ability to enroll in COBRA coverage even if a person previously declined coverage 
or their enrollment window closed.  

2. Individuals Entitled to Continuation Coverage  

“Qualified beneficiaries” who have “qualifying events” are entitled to continuation 
coverage. 

“Qualified beneficiaries” are individuals that plans cover on the day before qualifying 
events, whether they are employees, employees’ spouses, or employees’ dependent children.  
When employers are bankrupt, retired employees, their spouses, and their dependent children 
may be qualified beneficiaries, if their post-retirement health plan covered them on the day before 
the qualifying event.  Agents, independent contractors, and directors may be qualified 
beneficiaries, if plans covered them the day before qualifying events.      

“Qualifying events” are certain events that would cause individuals to lose coverage.  The 
type of qualifying event determines who the qualifying beneficiaries are and the amount of time 
that plans must offer continuation coverage to them.  Qualifying events for employees are 
voluntary or involuntary termination of employment for reasons other than gross misconduct or 
reduction in the number of hours of employment (that results in a loss of coverage in accordance 
with the plan documents).  Qualifying events for spouses are the same as for the employees, plus 
employees becoming entitled to Medicare, divorce, legal separation, or employees’ death.  
Qualifying events for dependent children are the same as for employees and spouses, plus loss 
of dependent child status under the plan. 

3. Notice That Must Be Given  

a. Summary Plan Descriptions 

A plan must give summary plan descriptions (“SPDs”) that describe continuation coverage 
rights to individual participants within ninety days after they first become participants in the plan, 
and summaries of material modifications to the plan not later than 210 days after the end of the 
plan year in which such changes become effective, or if changes are material reductions in 
covered services or benefits, not later than 60 days after reductions are adopted.  Participants or 
beneficiaries covered under a plan may request copies of SPDs, any summaries of material 
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modifications, and any other plan documents, and the plan must provide such documents within 
30 days of receiving such requests. 

b. COBRA General Notice 

A plan must give each employee, and each spouse of an employee who becomes covered 
under the plan, a general notice describing COBRA rights.  General notices must be provided 
within the first 90 days of coverage.  Plans may satisfy this requirement by including it in their 
SPD and giving the SPD to employees and their spouses within the time limit.  General notices 
must contain certain information.  For a sample provided by the DOL that may be completed with 
proper information, see https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-
regulations/laws/cobra/model-general-notice.docx. 

Employers should note that the DOL has issued model COBRA notices for both the 
COBRA general notice and the COBRA election event notice, which include information about 
the Health Insurance Marketplace available under the PPACA.  Although employers are not 
required to use the model notices, the DOL will consider use of the notices as good faith 
compliance with COBRA notice content requirements.  Employers should either use the model 
notices or ensure its COBRA notices reflect the most up to date content and language used in 
the DOL’s model COBRA notice.  The models are available at the link set forth above and in 
section 3d below. 

c. COBRA Qualifying Event Notice 

Before plans must offer continuation coverage, a qualifying event must occur.  Plans are 
not required to act until they receive appropriate notice of such qualifying events.  

Employers are required to notify plans if one of the following qualifying events occurs:  
termination or reduction in hours (that results in the loss of coverage in accordance with the 
applicable plan documents), death of the covered employee, the covered employee becoming 
entitled to Medicare, or bankruptcy of a private-sector employer.  Employers have 30 days after 
events occur to provide notice to their plan. 

Covered employees or qualified beneficiaries are responsible for notifying plans if 
qualifying events are divorce, legal separation, or a child’s loss of dependent status under the 
plan.  Plans are required to have procedures for how covered employees or qualified beneficiaries 
can provide notice of these types of qualifying events.  Plans can set a time limit for providing this 
notice, but time limits cannot be shorter than 60 days, starting from the latest of (1) the date on 
which the qualifying event occurs; (2) the date on which qualified beneficiaries lose (or would 
lose) coverage under plans as a result of qualifying event; or (3) the date on which qualified 
beneficiaries are informed, through furnishing of either the SPD or the general notice, of the 
responsibility to notify the plan and the procedures for doing so.  The procedures must describe 
how, and to whom, notice should be given, and what information must be included in the qualifying 
event notice.  If one person gives notice of a qualifying event, the notice covers all qualified 
beneficiaries affected by that event.  If a group health plan does not have reasonable procedures 
for how to provide these notices, qualified beneficiaries are permitted to give notice (either written 
or oral) to the person or unit that handles the employer’s employee benefits.  If the plan is a 
multiemployer plan, notice can also be given to the joint board of trustees.  If an insurance 
company administers the plan (or benefits are provided through insurance) notice can be given 
to the insurance company.   

https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-general-notice.docx
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-general-notice.docx
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d. Election Notice 

After receiving a notice of a qualifying event, plans must provide qualified beneficiaries 
with an election notice, which describes their rights to continuation coverage and how to make an 
election.  The election notice must be provided to the qualified beneficiaries within 14 days after 
plan administrators receive notice of a qualifying event.  Election notices must contain certain 
information.  For a sample provided by the DOL that may be completed with proper information, 
see https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-
election-notice.docx. 

e. Notice of Unavailability of Continuation Coverage 

Plans may sometimes deny a request for continuation coverage or an extension of 
continuation coverage, when they determine individuals are not entitled to receive them.  When 
plans deny requests for continuation coverage from individuals, they must give individuals notice 
of unavailability of continuation coverage within 14 days after the request is received and explain 
the reason for denying the request. 

f. Notice of Early Termination of Continuation Coverage 

Continuation coverage must generally be made available for a maximum period (18, 29, 
or 36 months).  Plans may terminate continuation coverage early, however, for a number of 
specific reasons.  (See “Duration of Continuation Coverage” later in this chapter).  When plans 
terminate continuation coverage early for one of these reasons, plans must give qualified 
beneficiaries notice of early termination.  The notice must be given as soon as practicable after 
the decision is made, and it must state the date coverage will terminate, the reason for termination, 
and any rights the qualified beneficiary may have under the plan or applicable law to elect 
alternative group or individual coverage, such as a right to convert to an individual policy. 

g. Special Notice Rules for Multiemployer Plans  

Multiemployer plans may adopt special rules for COBRA notices, including their own 
uniform time limits for the qualifying event notice or election notice.  A multiemployer plan also 
may have the plan administrator determine when a qualifying event has occurred, instead of 
requiring employers to provide qualifying event notices.  Any special rules must be set out in the 
multiemployer plan’s documents (and SPD).  

4. Time for Electing Continuation Coverage  

The period when a qualified beneficiary may elect continuation coverage must last at least 
60 days from the date when coverage terminates as a result of a qualifying event or the date 
when a beneficiary receives notice of his or her continuation coverage rights, whichever is later.  
For example, if an employer provides an employee with three months of employer-paid coverage 
following the employee’s termination, the 60-day election period would end, at the earliest, sixty 
days following the date when the employer-paid coverage ceases.  Tolling principles may apply; 
in other words, good excuses and explanations for delay may give the qualified beneficiary more 
time.  Also, a waiver during the election period may be revoked any time prior to such election 
period ending.  However, if a waiver is later revoked, the plan may start continuation coverage on 
the date of the revocation.  Plans must offer each qualified beneficiary the opportunity to make an 
independent election to receive continuation coverage.  The covered employee or spouse, 

https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-election-notice.docx
https://www.dol.gov/sites/dolgov/files/EBSA/laws-and-regulations/laws/cobra/model-election-notice.docx
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however, can make the election on behalf of other qualified beneficiary dependents affected by 
the qualifying event. 

5. Amounts that Plans May Charge  

Plans may not charge qualified beneficiaries premiums of more than 102 percent of the 
cost to the plan for similarly situated individuals who have not incurred qualifying events, including 
both the portion paid by employees and any portion paid by the employer before the qualifying 
event, plus 2 percent for administrative costs.  

Plans may increase the amount they charge qualified beneficiaries receiving the eleven-
month disability extension of coverage described below up to 150 percent of the plan’s cost of 
covering similarly situated individuals.   

Plans may increase premiums they charge qualified beneficiaries if the costs to the plans 
increase but generally must fix the premiums in advance of each twelve-month premium cycle.  
Plans must allow qualified beneficiaries to pay premiums on a monthly basis if they ask to do so, 
and may allow them to make payments at weekly, quarterly, or other intervals.  The necessary 
information about COBRA premiums, when they are due, and the consequences of payment and 
nonpayment should be described in the COBRA election notice. 

Qualified beneficiaries must make their initial premium payments within 45 days after the 
date of their election of continuation coverage.  However, qualified beneficiaries cannot be 
required to pay a premium at the time they make the COBRA election.  Their initial premium 
payments generally must cover the period of coverage from the date of their election retroactive 
to the date of the loss of coverage due to the qualifying event.  Premiums for successive periods 
of coverage may be due on the date stated in the plan with a minimum 30-day grace period for 
payments.  Payment is considered to be made on the date it is sent to the plan.  

If qualified beneficiaries do not pay their initial premium by the end of the first 45-day 
period of coverage, plans may cancel coverage until payment is received but then must reinstate 
coverage retroactively to the beginning of the period of coverage upon timely payment.  

Plans may terminate continuation of coverage if full payment is not received before the 
end of a grace period.  If the amount of the payment made to the plan is made in error but is not 
significantly less than the amount due, the plan is required to notify the qualified beneficiary of the 
deficiency and grant a reasonable period (for this purpose, 30 days is considered reasonable) to 
pay the difference.  The plan is not obligated to send monthly premium notices but is required to 
provide a notice of early termination if continuation coverage is terminated early due to failure to 
make a timely payment.   

Employers may subsidize COBRA coverage premiums for employees, but it is not 
required.  However, employers who engage in this practice should proceed with caution as it could 
be considered discriminatory under the Internal Revenue Code if the subsidy is not broadly 
offered.  In addition, the terms of any such employer obligation to subsidize COBRA coverage 
premiums should be clearly outlined in an agreement, which sets forth certain conditions, such 
as timely COBRA election, COBRA eligibility, the extent of the subsidy (i.e., whether it is for the 
employee only or for family-coverage), and which plan will be subsidized.  
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COBRA beneficiaries remain subject to the rules of the plan and therefore must satisfy all 
costs related to co-payments and deductibles and are subject to catastrophic and other benefit 
limits. 

6. Benefits that Continuation Coverage Must Cover  

Continuation coverage must be identical to coverage that is currently available under plans 
to similarly situated individuals who are covered under the plans and are not receiving 
continuation coverage (generally the same coverage that the qualified beneficiary had 
immediately before the qualifying event).  Qualified beneficiaries receiving continuation coverage 
must receive the same benefits, choices, and services that similarly situated participants or 
beneficiaries are currently receiving under the plan, such as the right during an open enrollment 
season to choose among available coverage options.  In addition, qualifying beneficiaries may 
elect different coverage when (1) plans offer “core” and “non-core” coverage (e.g., dental or vision 
care); (2) employers maintain more than one plan and open enrollment is afforded to similarly 
situated active employees; or (3) qualified beneficiaries move outside the region covered by a 
plan and the employer has another plan in the new location.  Qualified beneficiaries are also 
subject to the same plan rules and limits that would apply to similarly situated participants or 
beneficiaries, such as co-payment requirements, deductibles, and coverage limits.  The plan’s 
rules for filing benefit claims and appealing any claim denials also apply.  Any changes made to 
the plan’s terms that apply to similarly situated active employees and their families must also 
apply to qualified beneficiaries receiving continuation coverage.  If a child is born to or adopted 
by a covered employee during a period of continuation coverage, the child is automatically 
considered to be a qualified beneficiary receiving continuation coverage.  The plan must allow the 
child to be added to the continuation coverage. 

7. Duration of Continuation Coverage  

a. Maximum Coverage Periods 

Continuation coverage must extend from the date of the qualifying event for 18 or 36 
months, depending on the type of qualifying event that gave rise to the continuation coverage 
rights. 

When the qualifying event is the covered employee’s termination of employment (for 
reasons other than gross misconduct) or reduction in hours of work, qualified beneficiaries must 
be provided a maximum of 18 months of continuation coverage.  For all other qualifying events, 
qualified beneficiaries must be provided 36 months of continuation coverage. 

When the qualifying event is the end of employment or reduction of the employee’s hours, 
and the employee became entitled to Medicare less than 18 months before the qualifying event, 
COBRA coverage for the employee’s spouse and dependents can last until 36 months after the 
date the employee becomes entitled to Medicare.  For example, if a covered employee becomes 
entitled to Medicare eight months before the date her employment ends (termination of 
employment is the qualifying event), coverage for her spouse and children would last 28 months 
(36 months minus eight months).  For all other events, qualified beneficiaries must be provided 
36 months of continued coverage.  
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b. Early Termination of Continuation Coverage 

Plans may terminate continuation coverage earlier than the end of the maximum period 
for any of the following reasons:  (1) premiums are not paid in full on a timely basis; (2) the 
employer ceases to maintain any group health plan; (3) a qualified beneficiary begins coverage 
under another group health plan after electing continuation coverage (as long as that plan doesn’t 
impose an exclusion or limitation with respect to a preexisting condition of the qualified 
beneficiary); (4) a qualified beneficiary becomes entitled to Medicare benefits after electing 
continuation coverage; or (5) a qualified beneficiary engages in conduct that would justify the plan 
in terminating coverage of a similarly situated participant or beneficiary not receiving continuation 
coverage (such as fraud).  If continuation coverage is terminated early, the plan must provide the 
qualified beneficiary with an early termination notice.   

c. Extension of an 18-month Period of Continuation Coverage 

There are two circumstances under which individuals entitled to an 18-month maximum 
period of continuation coverage can become entitled to an extension of that maximum.  The first 
is when one of the qualified beneficiaries is disabled; the second is when a second qualifying 
event occurs. 

1. Disability 

If one of the qualified beneficiaries in a family is disabled and meets certain requirements, 
all of the qualified beneficiaries in that family are entitled to an eleven-month extension of the 
maximum period of continuation coverage for a total maximum period of twenty-nine months of 
continuation coverage.  The plan can charge qualified beneficiaries an increased premium, up to 
150 percent of the cost of coverage, during the eleven-month disability extension.  The 
requirements are (1) the disabled qualified beneficiary must be determined by the Social Security 
Administration (“SSA”) to be disabled at some time before the 60th day of continuation coverage 
and, (2) the disability must continue during the rest of the initial 18-month period of continuation 
coverage.  The disabled qualified beneficiary (or another person on his or her behalf) must also 
notify the plan of the SSA determination.  The plan can set a time limit for providing this notice of 
disability, but the time limit cannot be shorter than 60 days, starting from the latest of (1) the date 
on which the SSA issues the disability determination; (2) the date on which the qualifying event 
occurs; (3) the date on which the qualified beneficiary loses (or would lose) coverage under the 
plan as a result of the qualifying event; or (4) the date on which the qualified beneficiary is 
informed, through the furnishing of either the SPD or a general notice, of the responsibility to notify 
the plan and the procedures for doing so.  The right to the disability extension may be terminated 
if the SSA determines that the qualified beneficiary is no longer disabled, and the plan can require 
disabled qualified beneficiaries to provide notice when such a determination is made.  The plan 
must give the qualified beneficiaries at least 30 days after the SSA determination in which to 
provide such notice.  The rules for how to give a disability notice and a notice of no longer being 
disabled should be described in the plan’s SPD (and in the election notice for any offer of an 18-
month period of continuation coverage). 

2. Second Qualifying Event 

An 18-month extension may be available to qualified beneficiaries receiving an 18-month 
maximum period of continuation coverage (giving a total maximum period of 36 months of 
continuation coverage) if the qualified beneficiaries experience a second qualifying event: death 
of the covered employee, divorce or legal separation of the covered employee and spouse, 
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Medicare entitlement, or loss of dependent child status under the plan.  The second event can be 
a second qualifying event only if it would have caused the qualified beneficiary to lose coverage 
under the plan in the absence of the first qualifying event.  The plan must have procedures for 
how a notice of a second qualifying event should be provided, and these rules should be described 
in the plan’s SPD (and in the election notice for any offer of an 18-month period of continuation 
coverage).  The plan can set a time limit for providing this notice, but the time limit cannot be 
shorter than 60 days from the latest of:  (1) the date on which the qualifying event occurs; (2) the 
date on which the qualified beneficiary loses (or would lose) coverage under the plan as a result 
of the qualifying event; or (3) the date on which the qualified beneficiary is informed, through the 
furnishing of either the SPD or a general notice, of the responsibility to notify the plan and the 
procedures for doing so. 

8. Duration of Continuation Coverage Non-Compliance Tax and Penalties  

The continuation coverage required provides civil sanctions and tax penalties for 
noncompliance.  The civil sanctions allow participants and beneficiaries recourse if the plan fails 
to provide continued coverage to which the participant or beneficiary is entitled.  Additionally, plan 
administrators may be personally liable to a plan participant or beneficiary for up to $100 a day 
for noncompliance with COBRA’s notification rules. 

The tax penalties include a nondeductible excise tax of $100 per day for each beneficiary 
affected by the employer’s noncompliance.  The noncompliance period begins on the date of the 
failure to comply with continuation coverage and ends when the failure is corrected.  The excise 
tax does not apply if a failure to comply with the continuation coverage requirements is due to 
reasonable cause and not to willful neglect, provided the failure is corrected within 30 days of 
when the failure to comply with continuation coverage requirements was or could have been 
known.  Additionally, no tax will be imposed if individuals liable for the tax did not or could not 
have known, by exercising reasonable diligence that a failure existed.  Those liable for tax 
sanctions include the employer in a single employer or multi-employer plan and any person who 
administered or provided benefits under the plan and caused a continuation coverage 
requirements violation.  Where the violation is due to reasonable cause and not willful neglect, 
the maximum annual liability ten percent of the employer’s health plan expenses or $500,000, 
whichever is less. 

The COBRA health care coverage continuation rights discussed in this chapter are 
separate from the USERRA health care coverage continuation rights discussed in Chapter 12. 

9. Special COVID-19 Relief  

a. Temporary Extension of COBRA Election and Payment Deadlines 

In response to the COVID-19 public health emergency, the DOL released a final rule on 
May 4, 2020, which temporarily extends time frames affecting the rights of eligible employees to 
elect COBRA coverage, the portability and continuation of group health plan coverage under 
COBRA, and the deadlines for participants to file benefit or appeal claims.  These regulations 
were effective immediately upon issuance of the publication. 

This regulatory relief requires all group plans, disability and other employee welfare benefit 
plans, and employee pension benefit plans to disregard the period from March 1, 2020, until sixty 
days after the announced end of the COVID-19 public health emergency (or such other date 
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announced by the DOL or IRS in the future) for all plan participants, beneficiaries, qualified 
beneficiaries, or claimants wherever located in determining the following periods and dates: 

1. The 30-day period (or 60-day period, if applicable) to request special enrollment; 

2. The 60-day election period for COBRA continuation coverage;  

3. The date for making COBRA premium payments; 

4. The date for individuals to notify the plan of a qualifying event or determination of disability;  

5. The date within which individuals may file a benefit claim under the plan’s claims 
procedure;  

6. The date within which claimants may file an appeal of an adverse benefit determination 
under the plan’s claim procedure;  

7. The date within which claimants may file a request for an external review after receipt of 
an adverse benefit determination or final internal adverse benefit determination; and  

8. The date within which a claimant may file information to perfect a request for external 
review upon a finding that the request was not complete.  

In addition, with respect to group health plans, and their sponsors and administrators, the 
time period of the COVID-19 public health emergency shall be disregarded when determining the 
date for providing a COBRA election notice.  

In February 2022, President Biden again formally extended the COVID-19 public health 
emergency, which was set to expire on March 1, 2022.  Therefore, the deadlines listed above 
continue to be tolled for one year (or, if earlier, 60 days from the end of the COVID-19 public 
health emergency).  

b. 6-Month 100 Percent COBRA Subsidy 

The American Rescue Plan Act of 2021 (the “ARPA”), which was signed into law on March 
11, 2021, includes a six-month federally financed COBRA subsidy covering the full COBRA 
premium for eligible individuals.  Such premium assistance was available to “Assistance Eligible 
Individuals,” as defined below, for periods of health coverage on or after April 1, 2021, through 
September 30, 2021.  The COBRA premium assistance provisions applied to all group health 
plans sponsored by private-sector employers or employee organizations (unions) subject to the 
COBRA rules under the Employee Retirement Income Security Act of 1974 (“ERISA”).  An 
employer or plan to whom COBRA premiums were payable was entitled to a tax credit for the 
amount of the premium assistance.  

An “Assistance Eligible Individual” is a COBRA qualified beneficiary who meets the 
following requirements during the period from April 1, 2021, through September 30, 2021:  

• Is eligible for COBRA continuation coverage by reason of a qualifying event that is a 
reduction in hours (such as reduced hours due to change in a business’s hours of 
operations, a change from full-time to part-time status, taking of a temporary leave of 
absence, or an individual’s participation in a lawful labor strike, as long as the individual 
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remains an employee at the time that hours are reduced) or an involuntary termination of 
employment (not including a voluntary termination); and 

• Elects COBRA continuation coverage. 

However, COBRA beneficiaries were not eligible for the premium assistance if they were 
eligible for other group health coverage, such as through a new employer’s plan or a spouse’s 
plan (not including excepted benefits, a qualified small employer health reimbursement 
arrangement (“QSEHRA”), or a health flexible spending arrangement (“FSA”)), or if they were 
eligible for Medicare.  Individuals who had coverage through a Marketplace plan or through 
Medicaid may have been eligible for premium assistance; however, their election to enroll in 
COBRA continuation coverage with premium assistance would have made them ineligible for a 
premium tax credit, advance payments of the premium tax credit, or the health insurance tax 
credit for your health coverage during that period. 

c. Additional COBRA Election Period  

A qualified beneficiary whose qualifying event was a reduction in hours or an involuntary 
termination of employment prior to April 1, 2021 and who did not elect COBRA continuation 
coverage when it was first offered prior to that date or who elected COBRA continuation coverage 
but was no longer enrolled (for example, an individual who dropped COBRA continuation 
coverage because he or she was unable to continue paying the premium) may have also had an 
additional election opportunity under the ARPA.  Employers were required to have provided 
individuals eligible for this additional COBRA election period with a notice of extended COBRA 
election period informing them of this opportunity by May 31, 2021.  Recipients had 60 days after 
the notice is provided to elect COBRA.  However, this additional election period did not extend 
the period of COBRA continuation coverage beyond the original maximum period (generally 18 
months from the employee's reduction in hours or involuntary termination).  

COBRA continuation coverage with premium assistance elected in this additional election 
period began with the first period of coverage beginning on or after April 1, 2021.  Individuals 
could begin their coverage prospectively from the date of their election, or, if an individual has a 
qualifying event on or before April 1, 2021, choose to start their coverage as of April 1, 2021, even 
if the individual received an election notice and made such election at a later date.   

d. The ARPA’s Notice Requirements Related to the COBRA Premium 
Subsidy 

In general, employers or health plans had to provide qualified beneficiaries with the notices 
that follow.  The DOL has published model notices, which are available at 
https://www.dol.gov/cobra-subsidy. 

1. A general notice to all qualified beneficiaries who have a qualifying event that is a 
reduction in hours or an involuntary termination of employment from April 1, 2021, 
through September 30, 2021.  This notice could have been provided separately or with 
the COBRA election notice following a COBRA qualifying event. 

2. A notice of the extended COBRA election period to any Assistance Eligible Individual 
(or any individual who would be an Assistance Eligible Individual if a COBRA 
continuation coverage election were in effect) who had a qualifying event before April 
1, 2021.  This requirement does not include those individuals whose maximum 

https://www.dol.gov/cobra-subsidy
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COBRA continuation coverage period, if COBRA had been elected or not 
discontinued, would have ended before April 1, 2021 (generally, those with applicable 
qualifying events before October 1, 2019).  This notice should have been provided by 
May 31, 2021. 

3. A notice of expiration of periods of premium assistance explaining that the premium 
assistance for the individual will expire soon, the date of the expiration, and that the 
individual may be eligible for coverage without any premium assistance through 
COBRA continuation coverage or coverage under a group health plan.  Coverage may 
also be available through Medicaid or the Health Insurance Marketplace®.  This notice 
must be provided 15–45 days before the individual’s premium assistance expires. 

e. Content of Required Notices 

The notices referenced above should have included the following information: 

(1) The forms necessary for establishing eligibility for the premium assistance; 

(2) Contact information for the plan administrator or other person maintaining 
relevant information in connection with the premium assistance; 

(3) A description of the additional election period (if applicable to the individual); 

(4) A description of the requirement that the Assistance Eligible Individual notify 
the plan when he/she becomes eligible for coverage under another group 
health plan (not including excepted benefits, a QSEHRA, or a health FSA), or 
eligible for Medicare and the penalty for failing to do so; 

(5) A description of the right to receive the premium assistance and the conditions 
for entitlement; and 

(6) If offered by the employer, a description of the option to enroll in a different 
coverage option available under the plan. 

f. Maximum Period of Eligibility for COBRA Subsidy 

Although premium assistance could have lasted through September 30, 2021, it would 
end earlier if a COBRA beneficiary becomes eligible for other coverage or Medicare, or reaches 
the end of their maximum COBRA continuation coverage period.  

g. Reimbursement for COBRA Premiums Paid by Employers on Behalf of 
Assistance Eligible Individuals 

Assistance Eligible Individuals did not have to pay any of the COBRA premium for the 
period of coverage from April 1, 2021, through September 30, 2021.  The COBRA premiums paid 
on behalf of Assistance Eligible Individuals during this period should have been reimbursed 
directly to the payer (whether the employer, plan administrator, or insurance company) by the 
federal government through a COBRA premium assistance credit.  
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HIPAA 

Group health plans are “Covered Entities” under HIPAA.  Accordingly, an 
employer’s HIPAA compliance responsibilities depend on the employer’s role in 
administering its employee group health plan, including both provisions of prepaid health 
care in satisfaction of its obligations under the Hawaiʻi Prepaid Health Care Act (“HPHCA”) 
and other benefit programs, such as a wellness program, flexible spending or health 
savings account arrangement, or Employee Assistance Program.  If an employer’s role in 
such benefit plans requires the employer to use, receive, disclose, or maintain Protected 
Health Information (“PHI”), as defined in the HIPAA regulations, the employer must: 

 Designate a Privacy Officer who will be responsible for overseeing the employer’s 
HIPAA compliance efforts; 

 Adopt and implement written policies and procedures to guide HIPAA compliance, 
including compliance with HIPAA provisions affording individuals specific rights in 
relation to their PHI; 

 Train employees about HIPAA compliance; 
 Undertake appropriate disciplinary measures in the event that an employee does 

not comply with the HIPAA regulations or the employer’s HIPAA policies and 
procedures; 

 Execute Business Associate Agreements with contracted service providers whose 
duties on behalf of the health plan require use, receipt, disclosure, or maintenance 
of PHI; 

 Maintain documentation necessary to show HIPAA compliance; and 
 Notify individuals in the event that the security of their PHI is breached. 

If the employer uses or maintains PHI in any electronic form (“Electronic Protected 
Health Information” or “ePHI”), the employer must also: 

 Conduct a risk assessment to evaluate potential risks and vulnerabilities to the 
confidentiality, integrity, and availability of ePHI;  

 Ensure the confidentiality, integrity, and availability of all ePHI created, received, 
maintained, or transmitted;  

 Implement Administrative, Physical and Technical safeguards to protect against 
any reasonably anticipated threats or hazards to the security or integrity of ePHI; 
and 

 Protect against any reasonably anticipated uses or disclosures of PHI that are not 
permitted under the HIPAA regulations. 

B. GENERAL PRINCIPLES OF HIPAA COMPLIANCE 

1. What is PHI? 

 Protected Health Information, or PHI, is individually identifiable health information that is 
protected under the Health Insurance Portability and Accountability Act (“HIPAA”) of 1996.  Health 
information is information that is created or received by a covered entity that relates to the past, 
present, or future physical or mental health or condition of an individual; the provision of care to 
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an individual; or the past, present or future payment for the provision of health care.  Individually 
identifiable information is information that identifies an individual or could reasonably be used to 
identify an individual.  Examples of individually identifiable information include names, geographic 
subdivisions smaller than a state, birth dates, telephone numbers, Social Security numbers, and 
email addresses.  

 Examples of PHI include medical records, dental records, billing information or invoices, 
telephone notes, lab reports, oral discussions, and patient appointment information.   

2. What is a Business Associate? 

 A business associate is an individual or entity that performs functions or provides services 
for a covered entity, other than in the capacity of a member of the covered entity’s workforce, and 
that uses or discloses PHI in the course of providing those services.  Examples of business 
associates include lawyers, accountants, billing companies, IT service providers, consultants, 
independent medical transcriptionists, and companies that provide moving, records storage, or 
shredding services.  Additionally, a subcontractor that uses or has access to PHI in the course of 
providing services to a business associate is also a business associate. 

 A health insurance issuer or health maintenance organization (“HMO”) does not become 
a business associate of a group health plan simply by providing health insurance or health 
coverage to the plan.  The relationship between the group health plan and the health insurance 
issuer or HMO is defined as an organized health care arrangement (“OHCA”), with respect to the 
individuals they jointly serve or have served.  These covered entities are permitted to share PHI 
that relates to the joint health care activities of the OHCA.  However, if a group health plan 
contracts with a health insurance issuer or HMO to provide functions or activities or to provide 
services that are in addition to the joint activity of providing health insurance, the health insurance 
issuer or HMO may be a business associate with respect to those additional functions, activities, 
or services. 

 Business associates are held to most of the same standards as covered entities and are 
directly liable for violations and impermissible disclosures.  Business associates must comply with 
the same security requirements as covered entities.   

3. What is the Minimum Necessary Standard? 

 The HIPAA Privacy Rule requires that covered entities and business associates use and 
disclose the minimum amount of PHI necessary to accomplish a particular purpose.  The minimum 
necessary standard is based on the principle that PHI should not be used or disclosed when not 
necessary to satisfy a particular purpose or to carry out a function. 

4. What are the Duties of a Privacy Officer? 

 A covered entity or business associate must designate a privacy officer who is responsible 
for the development and implementation of the privacy and information security policies and 
procedures of the entity.  This privacy officer oversees the covered entity’s or business associate’s 
compliance with HIPAA.  The privacy officer oversees activities and processes that create, 
introduce, and maintain the policies and procedures needed to ensure compliance with HIPAA, 
organizes employee training, monitors, investigates, and follows up on data access and potential 
breaches, and investigates complaints. 
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5. What Employee Training Is Necessary to Comply with HIPAA? 

 A covered entity or business associate must train all members of its workforce on the 
requirements of HIPAA compliance.  The training must be as necessary and appropriate for the 
members of the workforce to carry out their functions within the covered entity.  Training must be 
provided for each new member of the workforce within a reasonable time after the person begins 
employment and prior to allowing them access to any PHI.  An employer’s workforce consists of 
employees, volunteers, trainees, and other persons whose conduct of work is under the control 
of the employer.  If a person’s functions are affected by a material change in the employer’s 
policies or procedures, the person must be retrained within a reasonable period of time after the 
material change becomes effective.  The training must be documented in the manner discussed 
in Section G.2, below.  Annual training of all staff is recommended.   

6. What Must an Employer Do to Ensure HIPAA Compliance? 

 As set forth above, group health plans are “covered entities” under HIPAA.  If an 
employer’s role in administering its group health plan requires the employer to use, receive, 
disclose, or maintain PHI, the employer must comply with a covered entity’s obligations with 
respect to the PHI.  Additionally, depending on the nature of the employer’s business, the 
employer may be a business associate to another covered entity if it uses PHI in the course of 
providing services to the other entity.  In such case, the employer must comply with a business 
associate’s obligations with respect to PHI, including entering into a business associate 
agreement with the covered entity.   

C. THE HIPAA PRIVACY RULE 

1. Permitted Uses and Disclosures 

 The HIPAA Privacy Rule sets national standards for the protection of PHI.  Both covered 
entities and business associates must comply with the HIPAA Privacy Rule and are equally 
subject to penalties for failure to comply.  The rule’s goal is to ensure that an individual’s PHI is 
properly protected while allowing for the flow of health information needed to provide high-quality 
health care and protect the public’s health and well-being. 

 Covered entities may not use or disclose PHI except as the HIPAA Privacy Rule permits 
or requires, or as authorized by the individual.  A business associate may only use or disclose 
PHI in accordance with the terms of its business associate agreement or as required by law.  
Business associates generally may not use or disclose PHI in a manner that would not be 
permissible if done by the covered entity. 

 PHI may be disclosed without an individual’s authorization for treatment, payment, and 
health care operations.  Treatment is generally the provision of health care to an individual.  
Payment is generally the activity of a health plan to obtain premiums and to furnish or obtain 
payment for reimbursement of health care delivered to an individual.  Health care operations 
include quality assessment and improvement activities, competency assurance activities, 
conducting or arranging for medical reviews, audits, or legal services, certain specified insurance 
functions, and certain business planning and business management activities.  The HIPAA 
Privacy Rule permits or requires use of PHI in certain other situations including, without limitation, 
as required by law, for law enforcement purposes, and with the individual’s authorization. 
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2. Disclosure of PHI, Including Disclosures Related to COVID-19 

The HIPAA Privacy Rule permits a covered entity to disclose the PHI of an individual who 
has been infected with, or exposed to, COVID-19, with law enforcement, paramedics, other first 
responders, and public health authorities, without the individual’s HIPAA authorization, in certain 
circumstances, including the following: 

• When the disclosure is needed to provide treatment. 
• When such notification is required by law.  
• To notify a public health authority in order to prevent or control spread of disease. 
• When first responders may be at risk of infection. 

• When the disclosure of PHI to first responders is necessary to prevent or lessen a serious 
and imminent threat to the health and safety of a person or the public.  

It is important to note that, except when required by law, or for treatment disclosures, a 
covered entity must make reasonable efforts to limit the information used or disclosed under any 
provision listed above to that which is the “minimum necessary” to accomplish the purpose for the 
disclosure. 

3. Individual Rights 

 The HIPAA Privacy Rule provides rights to an individual with respect to his or her PHI.  
The rule provides a general right to obtain and review a copy of PHI.  An individual has the right 
to have PHI amended when the information is inaccurate or incomplete.  The rule provides the 
right to an accounting of disclosures of PHI by a covered entity or a business associate.  An 
individual has the right to request that a covered entity restrict use or disclosure of PHI.  Generally, 
a covered entity is not required to agree to a restriction on use or disclosure of PHI.  However, a 
Covered Entity must agree to restrict disclosures of PHI for payment purposes when an individual 
has paid for an item or service in full.  The individual has the right to request alternative means or 
locations for receiving communications of PHI.  Finally, the HIPAA Privacy Rule provides the right 
to receive a Notice of Privacy Practices. 

 The HIPAA Privacy Rule requires that most covered entities maintain and distribute a 
Notice of Privacy Practices, but there are certain exceptions such as certain health care 
clearinghouses, correctional institutions, and group health plans.  The notice apprises patients of 
their rights with regard to PHI and the limits imposed on a covered entity’s use and disclosure of 
PHI.  The intent of the notice is to focus individuals on privacy issues, to prompt them to have 
discussions with their health care providers about their health care information, and to permit 
individuals to exercise their rights.  Covered entities should ensure that their Notice of Privacy 
Practices contains the specific language required under HIPAA.  The Notice of Privacy Practices 
should also be reviewed periodically to ensure that the information it contains is accurate and up 
to date. 

D. THE HIPAA SECURITY RULE 

1. Overview 

 The HIPAA Security Rule establishes national security standards for protecting PHI held 
or transferred in electronic form, also known as Electronic Protected Health Information or “ePHI.” 
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The HIPAA Security Rule complements the HIPAA Privacy Rule by addressing technical and non-
technical safeguards that covered entities and business associates must put into place to secure 
an individual’s ePHI.  The rule’s goal is to protect the privacy of ePHI while allowing for the 
adoption of new technologies to improve the quality and efficiency of patient care.  The rule is 
designed to be flexible and scalable so that covered entities and business associates can 
implement appropriate policies, procedures, and technologies.  Both covered entities and 
business associates must comply with the HIPAA Security Rule. 

 The HIPAA Security Rule requires that covered entities and business associates:  (i) 
ensure the confidentiality, integrity, and availability of all ePHI created, received, maintained or 
transmitted; (ii) identify and protect against reasonably anticipated threats to the security or 
integrity of the information; (iii) protect against reasonably anticipated, impermissible uses or 
disclosures; and (iv) ensure workforce compliance with the rule. 

 The HIPAA Security Rule maintains a flexible approach to the foregoing.  When deciding 
which security measures to use, covered entities and business associates should consider (i) 
their size, complexity, and capabilities; (ii) their technical, hardware, and software infrastructure; 
(iii) the costs of security measures; and (iv) the likelihood and possible impact of potential risks to 
ePHI. 

 The cornerstone of HIPAA Security Rule compliance is risk assessment, which all covered 
entities must undertake to evaluate potential risks to their electronic information systems.  Using 
the information developed by the risk assessment, the covered entity can identify and implement 
the most effective and appropriate administrative, physical, and technical safeguards for 
protecting ePHI within its organization. 

2. What Administrative Safeguards Are Required? 

 Covered entities and business associates must identify and analyze potential risks to ePHI 
and implement security measures that reduce risks and vulnerabilities to a reasonable level.  They 
must designate a security officer responsible for developing and implementing security policies 
and procedures.  Consistent with the HIPAA Privacy Rule’s “minimum necessary” standard, they 
must implement policies and procedures authorizing access to ePHI only when such access is 
appropriate and monitor system access to ensure that the adopted standards are uniformly 
applied.  The entities must provide workforce training and management about security policies 
and procedures and must provide for appropriate authorization and supervision of workforce 
members who work with ePHI.  The entities must apply appropriate sanctions against workforce 
members who violate policies and procedures.  Covered entities must also have appropriate 
contingency plans in place, including (1) a data backup plan, (2) a disaster recovery plan, and (3) 
an emergency mode operation plan.  The contingency plans should include procedures for 
periodic testing and revision and assess the relative criticality of specific applications and data 
support of other contingency plan components.  Finally, they must perform a periodic assessment 
of how well their security policies and procedures meet requirements.  

3. What Physical Safeguards Are Required? 

 Covered entities and business associates must limit physical access to their electronic 
information systems and the facilities where they are housed while ensuring authorized access is 
allowed.  They must implement policies and procedures to specify proper use of and access to 
workstations and electronic media.  Finally, they must put into place policies and procedures 
regarding the transfer, removal, disposal, and re-use of ePHI. 
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4. What Technical Safeguards Are Required? 

 Covered entities and business associates must implement technical policies and 
procedures that allow only authorized persons to access ePHI.  They are required to implement 
hardware, software, and/or procedural mechanisms to record and examine activity in information 
systems that contain or use ePHI.  Additionally, they must implement policies and procedures to 
protect ePHI from improper alteration or destruction.  Finally, they must implement technical 
security measures to guard against unauthorized access to ePHI transmitted over an electronic 
network. 

E. BUSINESS ASSOCIATE AGREEMENTS 

1. Establish Permitted and Required Uses and Disclosures 

 Covered entities are required to enter into agreements called “business associate 
agreements” with their business associates to ensure that the business associates appropriately 
safeguard PHI.  Business associates must have similar agreements in place with their 
subcontractors who have access to PHI.  The business associate agreement clarifies and limits 
the permissible uses and disclosures of PHI by the business associate.  The permissible uses 
and disclosures are based on the relationship between the parties, and the activities or services 
being performed by the business associate.  A business associate may use or disclose PHI only 
as permitted or required by its business associate contract or as required by law. 

A business associate is directly liable under the HIPAA Rules and subject to civil and, in 
some cases, criminal penalties for making uses and disclosures of protected health information 
that are not authorized by its contract or required by law.  A business associate also is directly 
liable and subject to civil penalties for failing to safeguard ePHI in accordance with the HIPAA 
Security Rule. 

2. Compliance with HIPAA Security and Privacy Regulations 

 To the extent the business associate is to carry out a covered entity’s obligation under the 
HIPAA Privacy Rule, the business associate agreement must require the business associate to 
comply with the requirements applicable to the obligation. 

 The business associate agreement must require the business associate to implement 
appropriate safeguards to prevent unauthorized use or disclosure of PHI, including implementing 
the requirements of the HIPAA Security Rule. 

 The business associate agreement must require the business associate to disclose PHI 
to satisfy a covered entity’s obligation with respect to an individual’s request for copies of PHI and 
make available PHI for amendments and accountings. 

3. Reporting of Unauthorized Uses and Disclosures 

 The business associate agreement must require that the business associate report to the 
covered entity any use of PHI not provided for by the business associate agreement.   
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4. Requirements for Subcontractors 

 A business associate agreement must require the business associate to ensure that any 
subcontractor it engages on its behalf agrees to the same restrictions and conditions that apply 
to the business associate.  A business associate must enter into a business associate agreement 
with its subcontractors who meet the definition of a business associate.  Covered entities are not 
required to enter into a business associate agreement with a subcontractor of a business 
associate.  

5. Cooperation with Compliance Efforts 

 The business associate agreement must require that the business associate make 
available to the U.S. Department of Health and Human Services (“HHS”) its internal practices, 
books and records relating to use of PHI for purposes of the Department determining the covered 
entity’s HIPAA compliance. 

6. Termination of the Business Associate Agreement 

 The business associate agreement must authorize termination of the agreement if the 
business associate violates a material term thereof.  The business associate agreement must 
require that the business associate return or destroy all PHI upon termination of the agreement, 
if feasible.  This requirement also extends to the business associate’s subcontractors. 

 If return or destruction of all PHI is not feasible, the business associate must agree to 
extend the protections of the business associate agreement to any retained PHI for as long as it 
is kept by the business associate and to use the PHI only for the purpose that made its return or 
destruction infeasible. 

F. THE HIPAA BREACH NOTIFICATION RULE 

1. What Is a Breach of Unsecured PHI? 

 A breach of unsecured PHI is generally an impermissible use or disclosure under the 
HIPAA Privacy Rule that compromises the security or privacy of PHI.  PHI is considered 
“unsecured” when it is not rendered unusable, unreadable, or indecipherable to unauthorized 
persons through the use of technology or a methodology specified by the HHS.  An impermissible 
use is presumed to be a breach unless covered entities or business associates demonstrate a 
low probability that PHI has been compromised based on the nature and extent of the PHI 
involved, the identity of the unauthorized person or persons who received the PHI, whether the 
PHI was actually acquired or viewed, and the extent to which the risk to the PHI has been 
mitigated.  Certain inadvertent disclosures are excluded from the definition of a breach of PHI.  If 
a breach of PHI occurs at or by a business associate, the business associate must notify the 
covered entity following discovery of the breach.  The HIPAA Breach Notification Rule requires 
covered entities to notify affected individuals, HHS, and in some cases, the media of a breach of 
unsecured PHI. 

2. Notification to Individuals 

 A covered entity must give written notice to each individual whose unsecured PHI has 
been, or is reasonably believed to have been, accessed, acquired, used, or disclosed as a result 
of a breach, within sixty days of discovery of the breach.  The notice must include certain specific 
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information including a brief description of what happened; the date the breach occurred, if known; 
the date the breach was discovered; a description of the type of unsecured PHI involved; steps 
individuals should take to protect themselves from potential harm resulting from the breach; a 
description of what the covered entity is doing to investigate, mitigate harm from, and prevent a 
recurrence of the breach; and contact information for individuals who want to ask questions or 
request additional information.  

3. Notification to the Secretary of the U.S. Department of Health and Human 
Services 

 If the breach affects 500 or more individuals, the covered entity must notify the HHS Office 
of Civil Rights (“OCR”), the agency charged with enforcement of the HIPAA Privacy and Security 
Rules, within sixty days following a breach.  Reporting may be done through the OCR website at 
www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html.  

For breaches involving fewer than 500 people, a covered entity must maintain a log or 
other documentation of such breaches and, not later than sixty days after the end of each calendar 
year, submit the log information in the manner specified on the website.  However, a covered 
entity is not precluded from notifying OCR sooner.  

4. Notification to the Media 

 For breaches involving more than 500 individuals in a state, a covered entity must also 
notify prominent media outlets serving the state within sixty days of discovery of the breach. 

G. DOCUMENTATION 

1. Written Policies and Procedures 

 A covered entity must adopt policies and procedures with respect to PHI designed to 
comply with HIPAA standards, implementation specifications, and other HIPAA requirements.  
The policies and procedures must be reasonably designed, taking into account the size and type 
of activities relating to PHI undertaken by the covered entity.  The policies and procedures must 
be revised as necessary and appropriate to comply with changes in the law.  Whenever there is 
a change in the law that necessitates a change to the covered entity’s policies or procedures, the 
covered entity must promptly document and implement the revised policy or procedure.  A 
covered entity must also comply with specific rules with respect to changes to its Notice of Privacy 
Practices. 

2. Documentation of Compliance Activities 

 A covered entity must maintain the policies and procedures discussed above in written or 
electronic form.  If a written communication is required under HIPAA, the covered entity must 
maintain the writing or an electronic copy as documentation.  The covered entity must maintain 
written documentation of any action, activity or designation that is required to be documented, 
including required employee training activities.  All of the above documentation must be retained 
for six years from the later of the date the document was created or the date it was last in effect. 

http://www.hhs.gov/ocr/privacy/hipaa/administrative/breachnotificationrule/brinstruction.html
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H. PENALTIES FOR NON-COMPLIANCE 

 HIPAA provides potentially onerous penalties for non-compliance.  On April 30, 2019, HHS 
published a Notification of Enforcement Discretion which set forth the following interim penalty 
tiers for HIPAA violations.  HHS will use the below penalty tier structure, as adjusted for inflation, 
until further notice.  

Culpability Minimum 
Penalty/Violation 

Maximum 
Penalty/Violation 

Annual 
Limit 

No Knowledge $100 $50,000 $25,000 

Reasonable Cause $1,000 $50,000 $100,000 

Willful Neglect — Corrected $10,000 $50,000 $250,000 

Willful Neglect — Not Corrected $50,000 $50,000 $1,500,000 
 
 Several factors may be taken into account in determining the penalty imposed in any 
specific instance, including: 

• The nature of the violation, which may include, but is not limited to the number of 
individuals affected and the time period over which a violation occurred; 

• The nature and extent of the harm resulting from the violation, which may include such 
factors as whether the violation resulted in physical, financial, or reputational harm to an 
individual, or affected an individual’s ability to obtain health care; 

• Any history of prior violations, including whether the current violation is similar to a violation 
that occurred previously, whether and to what extent a covered entity or business 
associate attempted to correct previous incidents of non-compliance; 

• How the covered entity or business associate has responded to technical assistance from 
the Secretary of the Department of Health and Human Services provided in the context of 
a compliance effort, and how the covered entity or business associate has responded to 
prior complaints; 

• The financial condition of the covered entity or business associate, including whether it 
has had financial difficulties that affected its ability to comply, whether imposition of a 
financial penalty would jeopardize the ability of the covered entity or business associate 
to continue to provide, or pay for, health care, and the size of the covered entity or 
business associate; and 

• Any other matters as justice may require. 

 In cases involving knowingly wrongful disclosure of PHI, criminal penalties including 
imprisonment may be imposed. 

Until passage of HITECH, HIPAA enforcement actions were confined to cases where a 
complaint had been filed against a covered entity.  However, HITECH included a provision 
requiring the HHS to conduct periodic audits of HIPAA compliance by covered entities and 
business associates.  The OCR has established a comprehensive audit protocol that measures 
compliance with the HIPAA Privacy Rule, Security Rule, and Breach Notification Rule.  The entire 
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audit protocol is organized around modules, representing separate elements of privacy, security, 
and breach notification.  The combination of these multiple requirements may vary based on the 
type of covered entity selected for review.  The protocol can be viewed at 
https://www.hhs.gov/hipaa/for-professionals/compliance-enforcement/audit/protocol-
edited/index.html.  

I. DISCLOSURES OF PHI RELATED TO COVID-19  

In general, even under normal circumstances, an employer may report PHI to a public 
health authority when the disclosure is required by law.  Employers are still expected to make 
reasonable efforts to limit the PHI disclosed to any public health authority to the minimum 
necessary to accomplish the intended purpose of a public health disclosure.  However, when a 
public health authority requests a summary record or other specified data set, the employer may 
rely, if such reliance is reasonable under the circumstances, on the request being the minimum 
necessary information the public health authority needs for its stated public health purpose if the 
public health authority so represents.  

  

https://www.hhs.gov/hipaa/for-professionals/compliance-enforcement/audit/protocol-edited/index.html
https://www.hhs.gov/hipaa/for-professionals/compliance-enforcement/audit/protocol-edited/index.html
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EMPLOYER-SPONSORED WELLNESS PROGRAMS 

Employer-sponsored workplace wellness programs have become increasingly 
common as employers have sought ways to encourage their employees to live healthier 
lifestyles, lower the risk that employees will develop chronic health problems, lower health 
care costs, and enhance productivity.  These programs were first regulated by HIPAA.  
However, the PPACA sought to create new incentives and build on existing programs.  
Final rules implementing the changes made by the PPACA were issued in May 2013 and 
were effective as of January 1, 2014.  Issuance of the rules, which authorized employers to 
impose penalties on employees who refused to participate in wellness programs of up to 
thirty percent of annual premium costs — or fifty percent of premium costs for wellness 
programs involving smoking cessation programs — stirred debate as to whether such 
penalties were so harsh as to render the wellness program participation non-voluntary and 
therefore in violation of the Americans with Disabilities Act (“ADA”).  Concerns were also 
raised that the health risk assessments often part of wellness programs could violate the 
Genetic Information Non-Discrimination Act (“GINA”) by soliciting information about 
employees’ family health histories.  These questions came into sharper focus later in 2014 
when the Equal Employment Opportunity Commission (“EEOC”) brought legal actions 
against three Wisconsin employers, alleging that their wellness programs violated the 
ADA, although all three programs were in technical compliance with the HIPAA non-
discrimination rules, as amended by the PPACA.  To provide added clarity to the limits to 
which wellness programs could go to encourage employee participation, in April 2015, the 
EEOC issued a proposed rule that would amend the regulations and interpretive guidance 
implementing Title I of the ADA (the “ADA Regulations”) as they relate to employer-
sponsored wellness programs and the incentives that employers may use to encourage 
participation in wellness programs that include disability related inquiries and/or medical 
examinations.  In May 2016, the EEOC published final rules, amending both the ADA 
Regulations and the regulations implementing Title II of GINA (“GINA Regulations”); 
however, the incentive provisions of such rules were subsequently vacated by the EEOC 
effective January 1, 2019.  On January 7, 2021, the EEOC released a set of proposed rules 
limiting the value of incentives employers may use to encourage employee participation 
in wellness programs that track employees’ health data.  However, on January 20, 2021, 
the Biden administration directed all executive departments and agencies to withdraw any 
proposed regulations that had not yet been published in the Federal Register, which 
included the EEOC’s proposed set of rules.  Accordingly, employers who sponsor 
employee wellness programs still face uncertainty as to their wellness program incentives 
as they cannot yet rely on the newest proposed rules.  Notwithstanding, it remains 
important for such employers to understand the differences between the HIPAA non-
discrimination rules, as amended by the PPACA, and the rules applying the ADA and GINA 
to wellness programs so that it can properly structure (or restructure) their wellness 
programs to ensure compliance with the final EEOC rules that remain.   

J. THE HIPAA NONDISCRIMINATION RULES 

The HIPAA nondiscrimination rules divide employer-sponsored wellness programs into 
two major categories:  (1) participatory wellness programs; and (2) programs that condition receipt 
of an incentive on achievement of a specific outcome. 

Participatory programs reward employees for participating in certain activities, for 
example, such programs may sponsor health education events or pay the cost of gym 
memberships, smoking cessation programs, or Weight Watchers’ attendance.  Provided that they 



272  Chapter 23 – Health Plan Regulation 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawai‘i Employers 
By:  Torkildson Katz 

are made available without regard to an individual’s health status, participatory wellness programs 
are not regulated. 

Wellness programs that offer rewards based on a participant’s achievement of some goal 
are subdivided into two types: activity only programs and outcome-based programs.  All wellness 
programs that reward employees for achieving specific goals must comply with certain basic 
program requirements: 

 The program must be reasonably designed to promote health and prevent disease. 

 The program must give eligible participants an opportunity to qualify for a reward at 
least once per year. 

 The same reward must be available to all similarly situated individuals.  

 The program must offer a reasonable alternative standard or waiver and inform plan 
participants that the alternative is available. 

 The program may offer a reward of up to thirty percent of the total annual premium 
cost, including both the employer’s and the employee’s contribution to premium, for 
most programs, or up to fifty percent of the total annual premium cost if the additional 
reward is attributable to smoking cessation activities.  Rewards for participation are 
cumulative. 

A reward is defined as (1) a premium discount or rebate, (2) waiver of a cost-sharing 
amount, (3) any other financial incentive, or (4) avoidance of a penalty.  Reward may include both 
financial and in-kind incentives (including “time off”, prizes, and other items of value, including 
“trinket” gifts). 

1. Activity-based Programs 

Activity-based programs must make an alternative standard available to individuals for 
whom satisfying the original standard is unreasonably difficult due to a medical condition or 
medically unadvisable.  For example, an activity-based program that requires employees to walk 
for thirty minutes three times a week to obtain a reward, would have to modify that standard for 
employees who are confined to a wheelchair.  Activity based programs may require a physician’s 
verification that it is unreasonably difficult due to a medical condition or medically unadvisable for 
an employee to comply with an activity goal. 

2. Outcome-based Programs 

Outcome-based programs must make an alternative standard available to anyone who 
does not meet the original standard.  If the alternative standard requires satisfaction of a different 
level of the same standard, a participant must be given additional time to comply.  For example, 
an outcome-based program that requires participants to achieve a BMI of twenty-five or less 
would likely not be attainable by many pregnant women.  An employee’s physician may be 
consulted to assist in developing a suitable alternative standard.  In the case of pregnant women 
who might be unable to attain a BMI of twenty-five or less, an acceptable alternative standard 
might be to document compliance with their doctors’ dietary recommendations. 

For both activity-based and outcome-based programs, the time required to satisfy an 
alternative standard must be reasonable.  If educational or diet programs are required, the 
employer must assist an employee in finding suitable programs and pay for program costs.  For 
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participation in diet programs, the employer must pay for membership fees and other costs of 
participation but is not required to pay for food.  All program materials must advise participants of 
the availability of an alternative standard and provide contact information where they may obtain 
additional information about such standards.  Suggested language for the notice is: 

Your health plan is committed to helping you achieve your best 
health status.  Rewards for participating in the wellness program 
are available to all employees.  If you think you might be unable to 
meet a standard for a reward under this wellness program, you 
might qualify for an opportunity to earn the same reward by a 
different means.  Contact us at ____ and we will work with you to 
find a wellness program with the same reward that is right for you. 

K. EEOC REGULATIONS UNDER THE ADA AND GINA 

Compliance with the HIPAA nondiscrimination rules does not ensure that a workplace 
wellness program complies with other laws, such as the ADA and GINA and prohibitions on 
discrimination in favor of highly compensated individuals.  As the size of permissible rewards and 
penalties have increased, particular concern has arisen surrounding the question of whether the 
amount of a penalty could be so great as to render participation in a wellness program effectively 
involuntary and therefore in violation of the ADA.  A related question is whether health risk 
assessments, which are part of many wellness programs, are an impermissible health-related 
inquiry under the ADA or an impermissible inquiry into genetic information when the assessment 
asks participants to respond to questions that are not related to job performance or seeks 
information about family medical history. 

The question of at what point an employer-sponsored wellness program becomes 
involuntary was raised in Seff v. Broward County (2012).  In Seff, a participant in the Broward 
County employee health plan challenged the imposition of a $20 per biweekly pay period penalty 
for failure to take a health risk assessment as a violation of the ADA, arguing that the penalty 
made participation in the program involuntary.  The U.S. Court of Appeals for the Eleventh Circuit 
upheld the penalty assessment, contending that it was permitted under the ADA because it fell 
within the ADA safe harbor for bona fide group health plans.  The court observed that the $20 per 
pay period penalty was not sufficiently large to render participation in the program involuntary but 
left open the question whether a sufficiently large penalty could do so. 

Concerns about whether wellness program participation was voluntary increased when 
the PPACA’s amendments to the HIPAA nondiscrimination rules increased the amount of 
penalties that could be imposed under wellness programs.  In late 2014, the EEOC, which 
enforces the ADA, brought actions against three companies alleging that their wellness programs 
were impermissible under the ADA because the penalties imposed for non-participation were too 
stringent.  The EEOC’s actions were widely criticized during a January 29, 2015, U.S. Senate 
Committee on Health, Education, Labor, and Pensions hearing on “Employer Wellness Programs: 
Better Health Outcome and Lower Costs.”  Subsequently, the Preserving Employee Wellness 
Programs Act was introduced to protect employer-sponsored wellness programs that complied 
with the HIPAA nondiscrimination rules.  While the bill was never adopted by Congress, it was 
effective in drawing attention to Congressional intent to preserve employers’ ability to reward 
employees’ participation in wellness programs. 

On May 17, 2016, the EEOC issued a final rule to amend (1) the ADA Regulations and (2) 
the GINA Regulations, as they relate to employer-sponsored wellness programs.  The final rule 
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permitted employers to provide limited financial or other incentives under the ADA in exchange 
for an employee answering disability-related questions or taking medical examinations as part of 
a wellness program, whether or not the program is part of a health plan.  The final rule added a 
provision explicitly stating that the ADA’s safe harbor for data collection in connection with bona 
fide group health plans does not apply to wellness programs, even if they are part of an employer’s 
health plan.  Under GINA, the final rule permitted an employer to provide limited financial and 
other incentives in exchange for an employee’s spouse answering questions about his or her 
current or past health status as part of a wellness program, whether or not the program is part of 
a group health plan. 

The rules applied only prospectively to wellness programs as of the first day of the plan 
year beginning on or after January 1, 2017, for the health plan used to determine the level of 
incentives permitted under this rule.   

In 2018, the EEOC vacated the incentive provisions of the final rules pursuant to a Federal 
District Court Ruling in AARP vs. EEOC (2017).  To fill this void, the EEOC subsequently released 
a set of proposed rules in January 2021; however, such proposed rules were not finalized prior to 
President Biden taking office, and, therefore, were formally withdrawn by the Biden 
Administration’s EEOC in February 2021.  The result is that there is no longer any guarantee that 
wellness incentives are permissible up to a specific amount, although current law does not 
expressly prohibit or permit offering incentives to participate in a wellness program.   

Notwithstanding, certain provisions of the final rules are still effective, including the 
following common requirements for both ADA and GINA compliance: 

1. Wellness programs must be reasonably designed to promote health or prevent 
disease: 

• They must have a reasonable chance of improving health or preventing 
disease in participating employees and not highly suspect in the method 
chosen to promote health or prevent disease; 

• They must not require an unduly burdensome amount of time to participate, 
involve unreasonably intrusive procedures, or require employees to incur 
significant costs for medical examinations; 

• They must not be a subterfuge for violating the ADA, GINA or any other laws 
prohibiting employment discrimination. 

A program that collects information on a health risk assessment to provide feedback to 
employees about their health risks, or that uses aggregate information from health risk 
assessments to design programs aimed at particular medical conditions is considered reasonably 
designed.  A program that collects information without providing feedback to employees or without 
using the information to design specific health programs is not reasonably designed to promote 
health or prevent disease. 

A wellness program is not considered reasonably designed to promote health or prevent 
disease if it exists merely to shift costs from an employer to employees based on their health or 
is used by an employer to predict future health care costs. 
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2. Medical information obtained as part of a wellness program must be kept 
confidential. 

Generally, employers may only receive medical information in aggregate form that does 
not disclose, and is not reasonably likely to disclose, the identity of specific employees, except as 
specifically necessary to administer the health plan. 

An employer may not require an employee to agree to the sale, exchange, sharing, 
transfer, or other disclosure of medical information or to waive confidentiality protections as a 
condition for participating in a wellness program or receiving an incentive for participation, except 
to the extent permitted by the ADA to carry out specific activities related to the wellness program. 

Wellness programs that are part of a group health plan may generally comply with their 
obligation to keep medical information confidential by complying with the HIPAA Privacy Rule, 
including the rules relating to the prompt reporting of data breached. 

Employers that are not HIPAA covered entities may generally comply with the ADA by 
signing a certification, as provided for by the HIPAA regulations, that they will not use or disclose 
individually identifiable medical information for employment purposes and abiding by that 
certification. 

Practices such as training individuals in the handling of confidential medical information, 
encryption of information in electronic form, and prompt reporting of breaches in confidentiality 
can help assure employees that their medical information is being handled properly. 

3. The ADA requires employers to provide reasonable accommodations that enable 
employees with disabilities to participate and to earn whatever incentives are 
offered in activity-based wellness programs. 

For example, an employer that offers an incentive for employees to attend a nutrition class 
must, absent undue hardship, provide a sign language interpreter for a deaf employee who needs 
one to participate in the class. 

An employer also may need to provide materials related to a wellness program in alternate 
format, such as large print or Braille, for someone with vision impairment. 

An employee may need to provide an alternative to a blood test if an employee’s disability 
would make drawing blood dangerous, such as, for example, an individual with hemophilia. 

4. Participation in wellness programs must be voluntary. 

Employees may not be required to participate in a wellness program. 

Employees may not be denied access to health insurance coverage, prohibited from 
enrolling in a particular plan, or given reduced health benefits if they choose not to participate in 
a wellness plan, and may not be disciplined for not participating.   

Employers may not deny access to health insurance or any package of benefits to, or 
retaliate against, any employee whose spouse refuses to provide information about his or her 
current or past health status to an employer-sponsored wellness program.  An employer may 
request information about the current or past health status of an employee’s spouse who is 
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completing a health-risk assessment voluntarily, as long as the employer follows the GINA 
Regulations about requesting genetic information when offering health or genetic services.  The 
rules include requirements that the spouse provide prior, knowing, written, and voluntary 
authorization for the employer to collect genetic information, just as the employee must do, and 
that incentives for the exchange are limited. 

Employers also may not interfere with the ADA rights of employees who do not want to 
participate in wellness programs, and may not coerce, intimidate, or threaten employees to get 
them to participate in a wellness plan or achieve certain health outcomes. 

Employers must provide employees with a notice that describes what medical information 
will be collected as part of the wellness program, who will receive it, how the information will be 
used, and how it will be kept confidential.  Employers should check the notice that they are 
currently using in connection with their wellness programs and update them as necessary to 
comply with these requirements. 

5. While employers may permit employees’ children to participate in wellness 
programs, GINA prohibits them from offering children financial or other types of 
incentives in exchange for information about their current health status or their 
genetic information.  This prohibition applies to both adult and minor children. 

L. TAX TREATMENT OF WELLNESS PROGRAM BENEFITS 

In May 2016, the Office of Chief Counsel for the Internal Revenue Service (“IRS”) released 
Memorandum No. 201622031 addressing whether an employer may exclude from an employee’s 
taxable income under section 105 or 106 or Internal Revenue Code (“IRC”), (1) cash rewards for 
participating in a wellness program, or (2) reimbursements for health insurance premiums for 
participating in a wellness program if the premiums were originally paid by salary reduction 
through a section 125 cafeteria plan.  In both of these circumstances, the Chief Counsel’s Office 
concluded that exclusion of wellness program incentives from taxable income is not permitted. 

In general, section 106(a) provides that gross income of an employee does not include 
employer-provided coverage under an accident or health plan.  An employee may exclude from 
coverage under section 106(a) premiums for accident or health insurance coverage that are paid 
by the employer.  Under section 105(b), an employee may exclude amounts received through 
employer-sponsored accident or health insurance if those amounts are paid to reimburse 
expenses incurred by the employee for medical care, or by the employee’s covered spouse or 
dependents.  Section 125 exempts from wages amounts paid by the employee for certain benefits 
offered by a qualified “cafeteria” plan. 

The exclusion under section 105(b) does not apply to amounts which a taxpayer would be 
entitled to receive irrespective of whether or not the taxpayer incurs expenses for medical care. 

Coverage by an employer-sponsored wellness program that provides medical care is 
generally excluded from the employee’s gross income under section 106(a), and any medical 
care provided by the program, for example, provision of blood testing or immunizations, is 
excluded from the employee’s gross income under section 105(b).  However, any reward, 
incentive or other benefit provided by the wellness program that is not medical care is included in 
the employee’s income, unless it can be excludible as an employee fringe benefit under section 
132. 
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Section 132(e) defines a de minimis fringe as any property or service the value of which 
is (after taking into account the frequency with which similar fringes are provided by the employer 
to the employer’s employees) so small as to make accounting for it unreasonable or 
administratively impractical.  Under section 1.132-6(c), a cash fringe benefit (other than overtime 
meal money and local transportation fare) is never excludable as a de minimis fringe benefit. 

A wellness program that provides employees with a de minimis fringe benefit, such as a 
tee-shirt, provides a benefit that would be excluded from the employee’s income under section 
132(e), notwithstanding the fact that the de minimis fringe benefit is not medical care.  On the 
other hand, the employer payment of gym membership fees, cash rewards, or gift cards, which 
are not medical care, would not be excluded from the employee’s income, even if provided 
through a wellness plan because such rewards are cash benefits that are not excludable as de 
minimis fringe benefits. 

Under section 125, an employer may establish a cafeteria plan that permits an employee 
to choose among two or more benefits, consisting of cash (generally, salary) and qualified 
benefits, including accident or health coverage.  Pursuant to section 125, the amount of an 
employee’s salary reduction applied to purchase such coverage is not included in gross income, 
even though it was available to the employee and the employee could have chosen to receive 
cash instead.  If an employee elects salary reduction pursuant to section 125, the coverage is 
excludable from gross income under section 106 as employer-provided accident or health 
coverage. 

Exclusions under sections 106(a) and 105(b) do not apply to amounts that the employer 
pays to employees to reimburse the employees for amounts paid by the employees for health 
insurance coverage that was excluded from gross income under section 106(a), including salary 
reduction amounts pursuant to a cafeteria plan under section 125 that applied to pay for such 
coverage.  Accordingly, wellness program rewards that reimburse amounts that are included in 
the employee’s gross income are wages subject to employment taxes. 
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PATIENT PROTECTION AND AFFORDABLE CARE ACT 

The HPHCA requires Hawaiʻi employers to provide health care coverage, meeting 
standards set forth in the statute, to all employees who work an average of 20 hours per 
week or more.  The PPACA’s menu of essential benefits includes certain items, such as 
prescription drug coverage, that are not required under the HPHCA.  However, provided 
that these additional coverage elements are added to a Hawaiʻi employer’s group health 
plan coverage, compliance with the HPHCA is likely to ensure compliance with the PPACA 
employer mandate for large employers.  Nevertheless, Hawaiʻi employers have been, and 
will continue to be, required to undertake various new initiatives in order to comply with a 
variety of other PPACA provisions, such as those requiring reporting of health insurance 
costs on employees’ W-2s, collection of additional Medicare tax from certain employees, 
implementation of new requirements relating to Flexible Spending Account and Health 
Savings Account, distribution of the Summary of Benefits and Coverages and the Notice 
of Exchange and Subsidies, ensuring that insured health plans do not discriminate against 
highly compensated individuals, and requirements that self-insured group health plans 
contribute to the Patient-Centered Outcomes Research Trust Fund.  The PPACA also 
provides an opportunity for a small employer to obtain tax credits to help offset the cost 
of employee health coverage.  Regulations for some of the PPACA requirements are not 
yet complete.  Nevertheless, employers should be aware of new and pending regulations 
and begin planning for compliance now.  Public Law 115-97, signed into law on December 
22, 2017, effectively repealed the PPACA’s individual mandate for tax years after December 
31, 2018.  However, the PPACA’s employer mandate currently remains in effect.  Consult 
with a Torkildson Katz attorney to stay apprised of any further changes to the PPACA. 

M. REPORTING EMPLOYER PROVIDED HEALTH COVERAGE ON FORM W-2  

The PPACA requires employers to report the cost of coverage under an employer-
sponsored group health plan.  Reporting the cost of health care coverage on the Form W-2 does 
not mean that the coverage is taxable.  The value of the employer’s excludable contribution to 
health coverage continues to be excludable from an employee’s income, and it is not taxable.  
This reporting is for informational purposes only and will provide employees useful and 
comparable consumer information on the cost of their health care coverage. 

Employers that provide “applicable employer-sponsored coverage” under a group health 
plan are subject to the reporting requirement.  This includes businesses, tax-exempt 
organizations, and federal, state, and local government entities (except with respect to plans 
maintained primarily for members of the military and their families).  However, federally 
recognized Indian tribal governments are not subject to this requirement. 

1. Transition Relief 

For a period of time immediately after the PPACA’s enactment, the IRS waived employer 
PPACA penalty assessments so long as the employer could provide legitimate reasons for 
missing a reporting requirement by the mandated deadlines.  However, 2020 was the final year 
for this good faith transition relief.  
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2. Reporting on the Form W-2 

Employers that are subject to this requirement should report the value of the health care 
coverage in Box 12 of the Form W-2 with Code DD to identify the amount.  There is no reporting 
on the Form W-3 of the total of these amounts for all the employer’s employees. 

In general, the amount reported should include both the portion paid by the employer and 
the portion paid by the employee.  

An employer is not required to issue a Form W-2 solely to report the value of the health 
care coverage for retirees or other employees or former employees to whom the employer would 
not otherwise provide a Form W-2. 

The chart reviews the reporting requirements for Box 12, Code DD, and has no impact on 
requirements to report these items elsewhere.  For example, while contributions to Health Savings 
Accounts (“HSA”) are not to be reported in Box 12, Code DD, certain HSA contributions are 
reported in Box 12, Code W. 

Form W-2 Reporting of Employer-Sponsored Health Coverage 

Coverage Type 

Form W-2, Box 12, Code DD 

Report 
Do Not 
Report Optional 

Major medical X     

Dental or vision plan not integrated into another 
medical or health plan 

    X 

Dental or vision plan which gives the choice of 
declining or electing and paying an additional premium 

    X 

Health Flexible Spending Arrangement (“FSA”) funded 
solely by salary-reduction amounts 

  X   

Health FSA value for the plan year in excess 
of employee’s cafeteria plan salary reductions for all 
qualified benefits 

X     

Health Reimbursement Arrangement (“HRA”) 
contributions 

    X 

HSA contributions (employer or employee)   X   

Archer Medical Savings Account (“Archer MSA”) 
contributions (employer or employee) 

  X   

Hospital indemnity or specified illness (insured or self-
funded), paid on after-tax basis 

  X   
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Coverage Type 

Form W-2, Box 12, Code DD 

Report 
Do Not 
Report Optional 

Hospital indemnity or specified illness (insured or self-
funded), paid through salary reduction (pre-tax) or by 
employer 

X     

Employee Assistance Plan (“EAP”) providing 
applicable employer-sponsored healthcare coverage 

Required if 
employer charges 

a COBRA 
premium 

  Optional if 
employer does 
not charge a 

COBRA 
premium 

On-site medical clinics providing applicable employer-
sponsored healthcare coverage 

Required if 
employer charges 

a COBRA 
premium 

  Optional if 
employer does 
not charge a 

COBRA 
premium 

Wellness programs providing applicable employer-
sponsored healthcare coverage 

Required if 
employer charges 

a COBRA 
premium 

  Optional if 
employer does 
not charge a 

COBRA 
premium 

Multi-employer plans     X 

Domestic partner coverage included in gross income X     

Governmental plans providing coverage primarily for 
members of the military and their families 

  X   

Federally recognized Indian tribal government plans 
and plans of tribally charted corporations wholly owned 
by a federally recognized Indian tribal government 

  X   

Self-funded plans not subject to Federal COBRA     X 

Accident or disability income   X   

Long-term care   X   

Liability insurance   X   

Supplemental liability insurance   X   

Workers’ compensation   X   

Automobile medical payment insurance   X   
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Coverage Type 

Form W-2, Box 12, Code DD 

Report 
Do Not 
Report Optional 

Credit-only insurance   X   

Excess reimbursement to highly compensated 
individual, included in gross income 

  X   

Payment/reimbursement of health insurance premiums 
for 2% shareholder-employee, included in gross 
income 

  X   

Other Situations Report Do Not 
Report 

Options 

Employers required to file fewer than 250 Forms W-2 
for the preceding calendar year (determined without 
application of any entity aggregation rules for related 
employers) 

    X 

Forms W-2 furnished to employees who terminate 
before the end of a calendar year and request, in 
writing, a Form W-2 before the end of that year 

    X 

Forms W-2 provided by third-party sick-pay provider to 
employees of other employers 

    X 

 
N. COLLECTION OF ADDITIONAL MEDICARE TAX 

The PPACA provided a number of new taxes to help finance the new health care law.  
One such tax is an additional Medicare tax on high earners that takes effect for tax years 
beginning after 2012.  The additional Medicare tax of 0.9 percent applies to wages, compensation 
or self-employment income exceeding a threshold of $250,000 for married taxpayers filing jointly; 
$125,000 for married filing separately; $200,000 for singles; $200,000 for head of household; or 
$200,000 for a qualifying widow(er) with a dependent child.  The tax must be withheld on all wages 
paid to an employee in excess of $200,000 in a calendar year, without regard to the individual’s 
filing status or wages paid by another employer.  The value of taxable wages not paid in cash, 
such as noncash fringe benefits, and tip income are subject to the additional Medicare tax if, in 
combination with other wages, they exceed the individual’s applicable threshold. 

O. EMPLOYERS’ REPORTING ON HEALTH COVERAGE 

In March 2014, the U.S. Department of the Treasury (“Treasury”) and the IRS released 
final rules to implement the information reporting provisions for insurers and certain employers 
under the PPACA that took effect in 2015.  For the most part, these rules only apply to Applicable 
Large Employers (“ALE”) with fifty or more employees that are subject to the employer shared 
responsibility provisions.  For purposes of the PPACA employer mandate, a full-time employee is 
considered to be one that works an average of more than thirty hours of service per week in a 
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calendar month or more than 130 hours in a calendar month.  A service hour includes every hour 
for which an employee is paid for the performance of duties, as well as every hour of paid leave, 
which may include vacation time, sick time, and time away from the job on account of jury duty, 
military duty, or any other paid leave of absence. 

In determining whether it is an ALE, an employer must include the number of full-time 
equivalent employees represented by part-time workers in the count.  Additionally, related 
employers that are subject to aggregation under Section 414 of the IRC must be considered 
together for the purpose of determining their ALE status, although their liability for failing to satisfy 
the individual mandate will be determined separately.  There are special rules in place for 
businesses that employ large numbers of seasonal workers.  Small employers will have reporting 
requirements only if they are self-insured. 

The employer reporting rules include the following key provisions: 

• Employers that “self-insure” will have a streamlined way to report under both the 
employer and insurer reporting provisions.  Responding to widespread requests, the 
final rules provide for a single, consolidated form that self-insured employers will use 
to report to the IRS and employees under both sections 6055 and 6056, thereby 
simplifying the process and avoiding duplicative reporting.  The combined form will 
have two sections:  the top half includes the information needed for section 6056 
reporting, while the bottom half includes the information needed for section 6055. 

• Employers that are subject to employer responsibility but do not “self-insure” will 
complete only the top section of the combined form (reporting for section 6056).  
Insurers and other providers of health coverage will report only under section 6055, 
using a separate form for that purpose. 

• Employers that make a Qualifying Offer for all 12 months of the year to one or more 
full-time employees (and the employee did not enroll in an employer-sponsored self-
insured health plan) may use an alternate reporting method for those employees who 
received a Qualifying Offer for all 12 months of the year.  A “Qualifying Offer” is an 
offer that satisfies all of the following criteria:  
o an offer of minimum essential coverage that provides minimum value; 
o the employee cost for employee-only coverage for each month in 2019 does not 

exceed 9.86 percent of the prior year’s mainland single federal poverty level 
divided by 12.  (There are other safe harbors available that an employer may use 
to show that it has offered affordable coverage.  However, they are not useful from 
a practical perspective for employers with large numbers of employees.); and 

o an offer of minimum essential coverage is also made to the employee’s spouse 
and dependents (if any). 

• Employers reporting under the certification of Qualifying Offers method may furnish a 
simplified statement to the employee rather than furnishing a copy of Form 1095-C as 
filed with the IRS.  In general, however, the alternative statement is not available for 
an employer that sponsors a self-insured plan with respect to any employee who has 
enrolled in self-insured coverage under the plan because the employer is required to 
report that coverage on Form 1095-C.  
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• For employees who receive Qualifying Offers for all 12 months of the year, employers 
will need to report only the names, addresses, and Taxpayer Identification Numbers 
(“TINs”) of those employees and the fact that they received a full-year qualifying offer.  

• For employees who receive a Qualifying Offer for fewer than all 12 months of the year, 
employers will be able to simplify reporting to the IRS and to employees for each of 
those months by simply entering a code indicating that the qualifying offer was made. 

• Employers may also avoid identifying specifically which of its employees are full-time, 
and instead report those employees who only may be full-time.  To take advantage of 
this option, the employer must certify that it offered affordable, minimum value 
coverage to at least 98 percent of the employees on whom it is reporting.  This option 
may be particularly useful for Hawaiʻi employers who are providing group health 
insurance to many employees (i.e., those working 20 to 29 hours per week), for whom 
the employer is not required to provide coverage under the PPACA.  The “98% Offer 
Method” allows the employer to simply report all employees for whom it is providing 
coverage without differentiating between those who are full-time or part-time, as 
defined by the PPACA. 

The PPACA uses the common law definition of an employee, so businesses that use the 
services of staffing agencies, also known as Professional Employer Organizations or PEOs, will 
need to use caution in ensuring that proper reporting is done by their agencies or face the risk of 
liability for any inaccuracies or failure to report. 

The general rule is that informational returns must be provided to employees no later than 
January 31 following the end of the tax year.  Forms are to be sent to employees by first class 
mail.  If employers want to use other methods of distributing the informational returns, such as 
giving them to employees with their W-2s, they should bear in mind that the employer has the 
burden of proving that an employee received his or her informational return in a timely manner.  
Having employees provide a signed receipt of the document is a good precaution.  Employers 
would also be wise to take reasonable efforts to educate their employees about the significance 
of the documents and the need to retain them in order to show compliance with the individual 
mandate through employer-sponsored coverage if necessary. 

Copies of the forms must be filed with the IRS no later than February 28, if filing paper 
forms, and March 31 if the filing is made electronically.  Electronic filing is required if a business 
is filing more than 250 informational returns. 

P. CHANGES IN FLEXIBLE SPENDING ACCOUNT AND HEALTH SAVINGS ACCOUNTS 

The PPACA includes reforms that limit the availability of health FSAs beginning in 2014.  
Recently issued guidance from the IRS and DOL indicates that health FSAs that do not qualify as 
excepted benefits will be prohibited beginning in 2014.  Health FSAs that qualify as excepted 
benefits will be permitted but must continue to comply with the PPACA’s reforms for health FSAs.  
Employee salary reduction contributions are limited to an annual maximum of $2,850 in 2022.   

Beginning in the 2013 plan year, the IRS relaxed the health FSA “use-or-lose” rule.  Under 
the relaxed rule, employers are able to allow participants to carry over up to $500 in unused funds 
into the next year.  However, the relaxed “use-or-lose” rule only applies if a plan does not also 
incorporate an extended deadline, or grace period, after the end of the plan year to use health 
FSA funds.   
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COVID-19 relief legislation passed in 2021 increased the pretax contribution limit to 
$10,500 (up from $5,000) for single taxpayers and married couples filing jointly, and to $5,250 (up 
from $2,500) for married individuals filing separately (for plan years beginning after December 31, 
2020, and before January 1, 2022).   

The Consolidated Appropriations Act, 2021, signed into law at the end of 2020 allows 
employers that sponsor health or dependent care FSAs to permit participants to roll over all 
unused amounts in these accounts from 2020 to 2021 and from 2021 to 2022. 

Employers may also allow employees to prospectively change their health or dependent 
care FSA contribution rates during 2021 without experiencing a permitted election-change event. 

Employers wishing to offer optional FSA relief provisions must amend their Section 125 
cafeteria plan to incorporate the changes.  The amendment may be retroactive as along as it is 
adopted no later than the last day of the calendar year following the year in which the amendment 
is effective. 

In Revenue Procedure 2022-24, issued April 29, 2022, the IRS provided the inflation-
adjusted HSA contribution, and the High-Deductible Health Plans (“HDHP”) minimum deductible 
and out-of-pocket limits linked to them, effective for calendar year 2022, along with minimum 
deductible and maximum out-of-pocket expenses for the HDHPs that HSAs must be coupled with.  

Contribution and Out-of-Pocket Limits for Health Savings Accounts 
and High-Deductible Health Plans 

  For 2023 For 2022 Change 

HSA contribution limit 
(employer + employee) 

Self-only: $3,850 

Family: $7,750 

Self-only: $3,650 

Family: $7,300 

Self-only: +$200 

Family: +$450 

HSA catch-up contributions 
(age 55 or older)* 

$1,000 $1,000 No change 

(set by statute) 

HDHP minimum deductibles Self-only: $1,500 

Family: $3,000 

Self-only: $1,400 

Family: $2,800 

Self-only: +$100 

Family: ++$200 

HDHP maximum out-of-pocket 
amounts (deductibles,  
co-payments, and other amounts, 
but not premiums) 

Self-only: $7,500 

Family: $15,000 

Self-only: $7,050 

Family: $14,100 

Self-only: +$450 

Family: +$900 

 
Q. SMALL BUSINESS TAX CREDITS 

This credit helps small businesses and small tax-exempt organizations afford the cost of 
covering their employees and is specifically targeted for those with low- and moderate-income 
workers.  The credit is designed to encourage small employers to offer health insurance coverage 
for the first time or maintain coverage they already have.  In general, the credit is available to 
small employers that pay at least half the cost of single coverage for their employees. 
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The small business health care tax credit benefits employers that: 

• have fewer than 25 full-time equivalent employees 

• pay an average wage of less than $50,000 a year 

• pay at least half of employee health insurance premiums 

To be eligible for this credit, an employer must have purchased coverage through the Small 
Business Health Options Program (“SHOP”).  Health insurance plans offered through SHOP are 
quality, affordable health and dental insurance coverage for small businesses and their 
employees.  SHOP plans are offered by private insurance companies and cover essential health 
benefits and must cover treatments for pre-existing conditions.  Contact your insurance company 
and enroll with them or work with a SHOP-registered agent or broker. 

R. DISCLOSURE REQUIREMENTS 

1. Summary of Benefits and Coverage 

The PPACA requires insurance companies and group health plans to provide consumers 
with a concise document detailing, in plain language, simple and consistent information about 
health plan benefits and coverage.  This Summary of Benefits and Coverage (“SBC”) document 
helps consumers better understand the coverage they have and, for the first time, allows them to 
easily compare different coverage options.  It summarizes the key features of the plan or 
coverage, such as the covered benefits, cost-sharing provisions, and coverage limitations and 
exceptions.  People will receive the summary when shopping for coverage, enrolling in coverage, 
at each new plan year, and within seven business days of requesting a copy from their health 
insurance issuer or group health plan. 

The SBC includes a standardized health plan comparison tool for consumers called 
“coverage examples.”  The coverage examples illustrate how a health insurance policy or plan 
would cover care for common benefits scenarios.  Using clear standards and guidelines provided 
by the Center for Consumer Information and Insurance Oversight (“CCIIO”), plans and issuers 
will simulate claims processing for each scenario so consumers can see an illustration of the 
coverage they get for their premium dollar under a plan.  The examples will help consumers see 
how valuable the health plan will be at times when they may need the coverage.  

The SBC also includes a new resource to help consumers understand some of the most 
common but confusing jargon used in health insurance.  Insurance companies and group health 
plans will be required to make available upon request a uniform glossary of terms commonly used 
in health insurance coverage such as “deductible” and “co-payment”.  To help ensure the 
document is easily accessible for consumers, the HHS and DOL will also post the glossary on the 
new health care reform website. 

New rules finalizing changes to the SBC were published in June 2015.  The new rules are 
intended to enhance the consumer shopping experience in many ways.  For example, health 
insurance issuers must now provide online access to a copy of the individual coverage policy for 
each plan or group certificate of coverage.   

On April 6, 2016, the DOL, Treasury, and HHS released a final revised SBC template and 
Uniform Glossary (the “2017 SBC Template”).  Health plans and issuers that have an annual open 
enrollment period are required to use the 2017 SBC Template beginning on the first day of the 



286  Chapter 23 – Health Plan Regulation 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawai‘i Employers 
By:  Torkildson Katz 

first open enrollment period that begins on or after April 1, 2017, with respect to coverage for plan 
years (or, in the individual market, policy years) beginning on or after that date.  For plans and 
issuers that do not use an annual open enrollment period, the New SBC Template is required 
beginning on the first day of the first plan year (or, in the individual market, policy year) that begins 
on or after April 1, 2017.  Minor changes were made to the 2017 SBC Template at the end of 
2019 (the “Updated SBC Template”).  The updated materials reflect the reduction to zero of the 
penalty for violating the ACA’s individual mandate.  Plans and insurers will need to use the 
Updated SBC Template and related documents for plan and policy years beginning on or after 
January 1, 2021. 

2. Notice of Exchange and Subsidies 

Since October 13, 2013, employers have been required to distribute a Notice of 
Exchanges and Subsidies to all employees (regardless of part-time, full-time, or health plan 
enrollment status).  This notice must be provided to each new employee within 14 days of the 
employee’s start date.  For this reason, it is a good practice to include the Notice of Exchanges 
and Subsidies as part of the standard new hire materials.  The DOL has published model notices 
for this purpose, including one specifically for employers that offer employer-sponsored health 
plans. 

S. NON-DISCRIMINATION IN FAVOR OF HIGHLY COMPENSATED INDIVIDUALS 

Section 2716 of the PPACA extends IRC Section 105(h)’s restrictions on discrimination in 
favor of highly compensated individuals (“HCIs”) as to plan eligibility and benefits, which were 
formerly applicable only to self-insured plans, to non-grandfathered insured group health plans 
as well. 

However, the penalties for non-compliance are different for self-insured and insured group 
health plans.  If a self-insured plan fails to comply with Section 105(h), highly compensated 
individuals lose a tax benefit.  If an insured group health plan fails to comply with Section 2716, 
the plan or plan sponsor may be subject to an excise tax, civil monetary penalty, or a civil action 
to compel it to provide nondiscriminatory benefits. 

Although implementation of Section 2716 was initially scheduled for January 1, 2014, the 
IRS has not yet finalized implementing regulations and has announced such regulations would 
apply only prospectively and that no enforcement action will be taken until the regulations are in 
place. 

T. RESTRICTIONS ON WAITING PERIODS BEFORE COVERAGE BEGINS 

The PPACA added Section 2708 to the Public Health Services Act, which prohibits an 
otherwise eligible employee (or dependent) from being required to wait more than 90 days before 
coverage becomes effective.   

The final rules define “waiting period” as the period that must pass before coverage for an 
individual who is otherwise eligible to enroll under the terms of a group health plan can become 
effective.  If, under the terms of the plan, the individual can elect coverage that becomes effective 
on a date that does not exceed ninety days, the coverage complies with the ninety-day waiting 
period limitation, and the plan issuer will not be considered in violation merely because an 
individual takes additional time beyond ninety days to elect coverage.  The regulations clarify that, 
if an individual enrolls as a late enrollee or special enrollee, any period before the late or special 
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enrollment is not a waiting period.  They also provide that being otherwise eligible to enroll in a 
plan means having met the plan’s substantive eligibility conditions such as, for example, being in 
an eligible job classification, achieving job-related licensure, requirements specified in the plan’s 
terms, or satisfying a reasonable and bona fide employment-based orientation period.  

U. THE PATIENT-CENTERED OUTCOMES RESEARCH TRUST FUND FEE 

The Patient-Centered Outcomes Research Trust Fund fee is a fee on issuers of specified 
health insurance policies and plan sponsors of applicable self-insured health plans that helps to 
fund the Patient-Centered Outcomes Research Institute (“PCORI”).  The institute will assist, 
through research, patients, clinicians, purchasers, and policymakers, in making informed health 
decisions by advancing the quality and relevance of evidence-based medicine.  The institute will 
compile and distribute comparative clinical effectiveness research findings. 

The PCORI fees were originally scheduled to expire for plan or policy years ending on or 
after October 1, 2019.  However, a federal spending bill enacted at the end of 2019 extended the 
PCORI fee for an additional ten years.  The PCORI fee now applies to self-insured health plans 
for the 2020–2029 fiscal years.  

The amount of the PCORI fee is equal to the average number of lives covered during the 
policy year or plan year multiplied by the applicable dollar amount for the year.  The IRS issued 
Notice 2022-04 to increase the PCORI fee amount for plan years ending on or after October 1, 
2021, and before October 1, 2022, to $2.79 multiplied by the average number of lives covered 
under the plan. 

The PCORI fee regulations require issuers of specified health insurance policies to use 
one of four alternative methods — the actual count method, the snapshot method, the member 
months method, or the state form method — to determine the average number of lives covered 
under a specified health insurance policy for a policy year.  The final regulations require plan 
sponsors of applicable health plans to use one of three alternative methods — the actual count 
method, the snapshot method, or the Form 5500 method — to determine the average number of 
lives covered under the applicable self-insured health plan for a plan year. 

Generally, all individuals who are covered during the policy year or plan year must be 
counted in computing the average number of lives covered for that year.  Thus, for example, an 
applicable self-insured health plan must count an employee and his dependent child as two 
separate covered lives unless the plan is an HRA or FSA. 

Plan sponsors of applicable self-insured health plans will file annually Form 720, Quarterly 
Federal Excise Tax Return, to report and pay the PCORI fee.  The Form 720 will be due on July 
31 of the year following the last day of the policy year or plan year.  Electronic filing is available 
but not required.  Payment will be due at the time the Form 720 is due.  Deposits are not required 
for the PCORI fee. 

Plan sponsors who are required to pay the PCORI fee but are not required to report any 
other liabilities on a Form 720 will be required to file a Form 720 only once a year.  They will not 
be required to file a Form 720 for the other quarters of the year.  

Plan sponsors who are required to pay the PCORI fee as well as other liabilities on a Form 
720 will use their Form 720 for the 2nd quarter to report and pay the PCORI fee that is due July 
31.  Only one Form 720 should be filed for each quarter. 
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CHAPTER 24 
PREVAILING WAGES FOR PUBLIC WORK  

 

COMPLIANCE CHECKLIST 

Employers can help ensure compliance with these laws by taking the following 
steps: 

 Pay prevailing wages and fringes on all government contracts, unless exempted. 
 Maintain required records of payments and submit to agency when requested. 

 The U.S. Department of Labor (“DOL”) issued on March 11, 2022 a Notice of 
Proposed Rulemaking to update the Davis-Bacon and Related Acts, which require 
contractors and subcontractors that work on federally funded or assisted contracts 
over $2,000 for construction, alterations, or repairs for public buildings or public 
works to pay their workers at least the locally prevailing wage and fringe benefits 
for similar work in the area.  This proposed rule would be the most comprehensive 
review of the Davis-Bacon Act in forty (40) years.   

A. HOW THE LAWS WORK 

1. Federal Contracts 

a. April 27, 2021 Executive Order on Increasing the Minimum Wage for 
Federal Contractors  

On November 22, 2021, the DOL published the final regulations implementing President 
Biden’s Executive Order (“EO”) 14026, increasing the minimum wage for certain federal 
contractor employees to $15 per hour beginning January 30, 2022, subject to an annual increase 
reflecting changes in the Consumer Price Index for Urban Wage Earners and Clerical Workers.  
The EO also provides for the phase-out of tipped federal contractor workers by January 1, 2024.    
The EO will apply to new contracts, contract-like instruments, new solicitations, and extensions 
or renewals of existing contracts or contract-like instruments that are, inter alia, subject to the 
Davis-Bacon and Related Acts and the McNamara-O’Hara Service Contract Act (“SCA”); 
concessions contracts; and contracts or contract-like instruments in connection with federal 
property or lands related to the provision of services for federal employees, their dependents, or 
the general public.   

b. Construction Contracts 

(1) Prevailing Wage and Fringe Requirements 

(a) Coverage 

The Davis-Bacon and Related Acts apply to contractors and subcontractors performing 
on federally funded or assisted contracts over $2,000 for the construction, alteration, or repair 
(including painting and decorating) of public buildings or public works. 
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(b) Basic Requirements 

The Davis-Bacon Act requires that all contractors and subcontractors performing on 
federal contracts (and contractors or subcontractors performing on federally assisted contracts 
under the Related Acts) over $2,000 pay their laborers and mechanics not less than the prevailing 
wage rates and fringe benefits in the contract’s Davis-Bacon wage determination for 
corresponding classes of laborers and mechanics employed on similar projects in the area.  
Davis-Bacon labor standards clauses must be included in covered contracts. 

Apprentices may be employed at less than predetermined rates if they are in an 
apprenticeship program registered with the DOL or the Hawaiʻi Department of Labor and Industrial 
Relations (“DLIR”).  Trainees may be employed at less than predetermined rates if they are in a 
training program certified by the DOL. 

Contractors and subcontractors on prime contracts over $100,000 are required, under the 
Contract Work Hours and Safety Standards Act, to pay employees one and one-half times their 
basic rates of pay for all hours over forty worked on covered contract work in a workweek.  
Covered contractors and subcontractors are also required to pay employees weekly and to submit 
weekly-certified payroll records to the contracting agency. 

(c) Employee Rights 

The Davis-Bacon and Related Acts provide laborers and mechanics on covered federally 
financed or assisted construction contracts the right to receive at least the locally prevailing wage 
rate and fringe benefits, as determined by the DOL, for the type of work performed.  The Wage 
and Hour Division (“WHD”) and federal contracting agencies handle complaints of alleged Davis-
Bacon violations. 

(d) Recordkeeping, Reporting, Notices, and Posters 

Every employer performing work covered by the labor standards of the Davis-Bacon and 
Related Acts must post the WH-1321 “Employee Rights under the Davis-Bacon Act” poster 
(https://www.dol.gov/whd/programs/dbra/wh1321.htm) at the site of the work.  The poster must 
be posted in a prominent and accessible place where employees may easily see it.  The wage 
determinations must be similarly posted.  Davis-Bacon wage determinations are available at 
https://sam.gov/. 

Under the Davis-Bacon and Related Acts, covered contractors must maintain payroll and 
basic records for all laborers and mechanics during the work and for three years thereafter.  
Records to be maintained include:  

• Name, address, and Social Security number of each employee;  

• Each employee’s work classifications;  

• Hourly rates of pay, including rates of contributions or costs anticipated for fringe 
benefits or their cash equivalents;  

• Daily and weekly numbers of hours worked;  

• Deductions made;  

• Actual wages paid;  

https://www.dol.gov/whd/programs/dbra/wh1321.htm
https://sam.gov/
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• If applicable, detailed information regarding various fringe benefit plans and programs, 
including records that show that the plans or programs have been communicated in 
writing to the laborers and mechanics affected;  

• If applicable, detailed information regarding approved apprenticeship or trainee 
programs;  

Each covered contractor and subcontractor must, on a weekly basis, provide the federal 
agency a copy of all payrolls providing the information listed above for the preceding weekly 
payroll period.  Each payroll submitted must come with a “Statement of Compliance.”  The 
contractor, subcontractor, or the authorized officer or employee of the contractor or subcontractor 
who supervises the payment of wages must sign the weekly statement.  Statements of 
Compliance must be made on the form WH-347 “Payroll (For Contractors Optional Use)” 
(https://www.dol.gov/whd/forms/wh347instr.htm) or on any form with identical wording.  This must 
be completed within seven days after the regular pay date for the pay period. 

(e) Penalties 

Contractors or subcontractors found to have disregarded their obligations to employees, 
or to have committed aggravated or willful violations while performing work on Davis-Bacon 
covered projects, may be subject to contract termination and debarment from future contracts for 
up to three years.  In addition, contract payments may be withheld in sufficient amounts to satisfy 
liabilities for unpaid wages and liquidated damages that result from overtime violations of the 
Contract Work Hours and Safety Standards Act.  

Contractors and subcontractors may challenge determinations of violations and 
debarment before an Administrative Law Judge.  Contractors and subcontractors may appeal 
decisions by Administrative Law Judges with the Department’s Administrative Review Board.  
Final Board determinations on violations may be appealed to and are enforceable through the 
federal courts. 

Falsification of certified payroll records or the required kickback of wages may subject a 
contractor or subcontractor to civil or criminal prosecution, the penalty for which may be fines 
and/or imprisonment. 

The statute is available at https://www.dol.gov/agencies/whd/laws-and-regulations/ 
laws/dbra.  The regulations are available at https://www.dol.gov/dol/cfr/Title_29/Chapter_I.htm. 

(2) Contract Work Hours and Safety Standards Act - Overtime Pay 

(a) Coverage 

The Contract Work Hours and Safety Standards Act (“CWHSSA”) applies to contractors 
and subcontractors with federal service contracts and federally funded and assisted construction 
contracts over $100,000.  Covered contracts include those entered into by the United States, any 
agency or instrumentality of the United States, any territory of the United States, or the District of 
Columbia.  

The CWHSSA also extends to federally assisted construction contracts subject to Davis-
Bacon and Related Acts wage standards where the federal government is not a direct party, 
except those contracts where the federal assistance takes the form only of a loan guarantee or 
insurance. 

https://www.dol.gov/whd/forms/wh347instr.htm
https://www.dol.gov/agencies/whd/laws-and-regulations/laws/dbra
https://www.dol.gov/agencies/whd/laws-and-regulations/laws/dbra
https://www.dol.gov/dol/cfr/Title_29/Chapter_I.htm
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Certain contracts are exempt from the CWHSSA.  These include contracts for:  
transportation by land, air, or water; transmission of intelligence; purchase of supplies, materials, 
or articles ordinarily available in the “open market”; service work required to be done according to 
provisions of the Walsh-Healey Public Contracts Act (“PCA”); and contracts administratively 
exempted by the Secretary of Labor in special circumstances because of the public interest, to 
prevent injustice or undue hardship, or to avoid serious impairment of government business.  

(b) Basic Requirements 

The CWHSSA requires contractors and subcontractors with covered contracts to pay 
laborers and mechanics employed in performing the contracts one and one-half times their basic 
rate of pay for all hours worked over forty in a workweek. 

(c) Employee Rights 

The CWHSSA provides most workers on federal contracts the right to receive time and 
one-half for overtime hours worked on such contracts.  The WHD handles complaints of alleged 
CWHSSA wage violations. 

(d) Recordkeeping, Reporting, Notices, and Posters 

The CWHSSA does not have its own poster requirement.  However, if the contract is also 
subject to the Davis-Bacon and Related Acts, the Notice to All Employees Working on Federal or 
Federally Financed Construction Projects (https://www.dol.gov/agencies/whd/posters/dbra) 
should be posted.  If it is subject to the McNamara-O’Hara Service Contract Act (“SCA”), the 
Notice to All Employees Working on Government Contracts (https://www.dol.gov/agencies/ 
whd/posters/government-contracts/sca) must be posted.  The appropriate poster(s) must be 
posted at the site of the work in a prominent and accessible place where employees may easily 
see it.  There is no size requirement for these posters but they must be easily readable. 

 Depending on the type of federal procurement contract involved, the recordkeeping 
requirements of the Davis-Bacon and Related Acts or the SCA may apply to contracts subject to 
the CWHSSA.  

The recordkeeping requirement includes maintaining payroll records that provide the 
following information for each covered employee: 

• Name  

• Address  

• Social Security number  

• Correct classifications  

• Hourly rates of wages paid  

• Daily and weekly number of hours worked  

• Deductions made  

• Actual wages paid  

https://www.dol.gov/agencies/whd/posters/dbra
https://www.dol.gov/agencies/whd/posters/government-contracts/sca
https://www.dol.gov/agencies/whd/posters/government-contracts/sca
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Records must be maintained during the course of the work and for a period of three years 
from the completion of the contract, and be made available to the contracting agency and the 
DOL. 

On contracts to which the labor standards provisions of the Davis-Bacon and Related Acts 
apply, each contractor and subcontractor must provide the federal agency a weekly statement of 
the wages paid to each of its employees engaged in covered work.  Each payroll submitted shall 
come with a Statement of Compliance using page 2 of Form WH-347 Payroll (For Contractors 
Optional Use) (https://www.dol.gov/agencies/whd/forms/wh347), or any form with identical 
wording, certifying compliance with requirements.  The statement is to be signed by the contractor 
or subcontractor, or by an authorized officer or employee of the contractor or subcontractor who 
supervises the payment of wages, and delivered to a representative of the federal or state agency 
in charge.  This must be submitted within seven days after the regular pay date for the pay period. 

(e) Penalties/Sanctions 

Contractors or subcontractors who violate the CWHSSA may be subject to fines, 
imprisonment, or both.  Intentional violations of the CWHSSA may be punished by a fine or by 
imprisonment for not over six months, or both.  Overtime wage violations may cause the 
assessment of liquidated damages for $29.00 for each employee for each calendar day an 
employee is allowed to work over a 40-hour workweek without payment of the required overtime 
compensation.  

Accrued contract amounts may also be withheld in sums necessary to satisfy the liability 
for unpaid wages and liquidated damages.  Employees have rights of action and/or of intervention 
against the contractor and its sureties if the amounts withheld are insufficient to reimburse the 
unpaid wages.  Under such an action, it is no defense that employees accepted less than the 
required rate of wages or voluntarily made refunds. 

Contractors or subcontractors found to have committed willful or aggravated violations of 
the overtime requirements may have their contracts terminated and may be declared ineligible to 
receive future contracts for a period not to exceed three years. 

Contractors or subcontractors may challenge determinations of violations before an 
Administrative Law Judge.  Contractors or subcontractors may appeal decisions and orders of 
Administrative Law Judges that result in payment of wages or debarment to the Administrative 
Review Board.  Final Board determinations on violations and debarment may be appealed to and 
are enforceable through the federal courts. 

Any contractor or subcontractor liable for liquidated damages may appeal to the head of 
the contracting agency.  The agency head shall review the administrative determination and issue 
a final order.  If the damages sum is determined to be incorrect, or the contractor or subcontractor 
inadvertently violated the CWHSSA while exercising due care, the agency head may recommend 
appropriate adjustments in the liquidated damages to the Administrator of the WHD.  The 
contractor or subcontractor may file a claim in the U.S. Claims Court for all final orders mandating 
a liability for withholding of liquidated damages. 

The statute is available at https://www.dol.gov/whd/regs/statutes/safe01.pdf.  The 
regulations are at available at https://www.ecfr.gov/cgi-bin/text-idx?SID=06834509f363 
043f821879a8e87fabe9&mc=true&tpl=/ecfrbrowse/Title29/29cfr5_main_02.tpl.  

https://www.dol.gov/agencies/whd/forms/wh347
https://www.dol.gov/whd/regs/statutes/safe01.pdf
https://www.ecfr.gov/cgi-bin/text-idx?SID=06834509f363043f821879a8e87fabe9&mc=true&tpl=/ecfrbrowse/Title29/29cfr5_main_02.tpl
https://www.ecfr.gov/cgi-bin/text-idx?SID=06834509f363043f821879a8e87fabe9&mc=true&tpl=/ecfrbrowse/Title29/29cfr5_main_02.tpl
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(3) Copeland Act - Prohibition against Kickbacks 

(a) Coverage 

The “Anti-kickback” section of the Copeland Act applies to all contractors and 
subcontractors performing on any federally funded or assisted contract for the construction, 
prosecution, completion, or repair of any public building or public work, except contracts for which 
the only federal assistance is a loan guarantee.  This provision applies even where no labor 
standards statute covers the contract.  

The regulations pertaining to the Copeland Act payroll deductions and submittal of the 
weekly statement of compliance apply only to contractors and subcontractors performing on 
federally funded contracts over $2,000 and federally assisted contracts over $2,000 that are 
subject to federal wage standards.  

(b) Basic Requirements 

The “Anti-kickback” section of the Copeland the Act prohibits a contractor or subcontractor 
from inducing an employee performing on covered works to give up any part of the compensation 
to which he or she is entitled under his or her contract of employment.  The Act and implementing 
regulations require a contractor and subcontractor to submit weekly payroll reports of the wages 
paid to each employee performing on covered work during the preceding payroll period.  The 
regulations also list payroll deductions permissible without the approval of the Secretary of Labor 
and those deductions that require consent of the Secretary of Labor and prohibit all other payroll 
deductions. 

(c) Employee Rights 

The “Anti-kickback” provision of the Copeland Act gives covered workers on subject 
federal contracts the right to receive the full pay to which they are entitled for the work they 
perform.  The Act also gives such workers the right to receive pay weekly.  The WHD 
(https://www.dol.gov/whd/) handles complaints of alleged Copeland Act wage violations. 

(d) Recordkeeping and Reporting 

Contractors and subcontractors must keep payroll records for each laborer and mechanic 
on covered projects, recording accurately and completely the following: 

• Employee’s name and address;  

• Correct classification and rate of pay;  

• Daily and weekly number of hours worked; 

• Deductions made; and  

• Actual wages paid.  

Contractors or subcontractors must preserve the weekly payroll records for three years 
from the date the contract is completed.  Employers must make the payroll records available for 
inspection by the contracting officer or authorized representative, and by authorized 
representatives of the DOL. 

https://www.dol.gov/whd/
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There are reporting requirements under the “Anti-kickback” section of the Copeland Act 
for contracts in excess of $2,000.  Each covered contractor and subcontractor must provide the 
federal agency contracting officer with a weekly statement of wages paid to each of its laborers 
and mechanics during the preceding weekly payroll period.  Each payroll submitted shall be 
accompanied by a “Statement of Compliance.”  This statement must be signed by the contractor, 
subcontractor, or the authorized officer or employee of the contractor or subcontractor who 
supervises the payment of wages.  Statements of Compliance are to be made on the Form WH-
347 “Payroll (For Contractors Optional Use)” or on any form with identical wording.  This must be 
submitted within seven days after the regular pay date for the pay period. 

(e) Penalties/Sanctions 

Any contractor or subcontractor who induces an employee working on a covered contract 
to give up any part of the compensation to which he or she is entitled is subject to a fine, or 
imprisonment for up to five years, or both.  Willful falsification of the Statement of Compliance 
may subject the employer to civil or criminal prosecution and may be cause for contract 
termination or debarment.  Contractors may challenge determinations on debarment before an 
Administrative Law Judge.  Decisions of Administrative Law Judges may be appealed to the 
Administrative Review Board.  Final Board determinations on debarment may be appealed to and 
are enforceable through the federal courts.  Civil and criminal sanctions are pursued through the 
federal courts. 

The regulations are available at https://www.dol.gov/agencies/whd/government-
contracts/copeland-anti-kickback. 

c. Service Contracts 

(1) Prevailing Wage and Benefit Requirements 

(a) Coverage  

The wage and hour requirements of the SCA cover contracts and any bid specifications 
over $2,500, whether negotiated or advertised, entered into by federal and District of Columbia 
agencies where the principal purpose of the contract is to furnish services in the United States 
through the use of service employees.  The definition of a “service employee” includes any 
employee engaged in performing services on a covered contract other than a bona fide executive, 
administrative, or professional employee who meets the exemption criteria in the Fair Labor 
Standards Act (“FLSA”). 

The SCA does not apply to certain types of contractual services.  These statutory 
exemptions include: 

• Contracts for construction, alteration, and/or repair of public buildings or public works, 
including painting and decorating (those covered by the Davis-Bacon Act);  

• Work required in accordance with the provisions of the Walsh-Healey Public Contracts 
Act;  

• Contracts for transporting freight or personnel by certain means (such as by airplane) 
where published tariff rates are in effect;  

• Contracts for furnishing services by radio, telephone, telegraph, or cable companies 
subject to the Communications Act of 1934;  

https://www.dol.gov/agencies/whd/government-contracts/copeland-anti-kickback
https://www.dol.gov/agencies/whd/government-contracts/copeland-anti-kickback
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• Contracts for public utility services;  

• Employment contracts providing for direct services to a federal agency by an individual 
or individuals;  

• Contracts for operating postal contract stations for the U.S. Postal Service;  

• Services performed outside the U.S. (except in territories administered by the U.S., as 
defined in the SCA); and  

• Contracts administratively exempted by the Secretary of Labor in special 
circumstances because of the public interest or to avoid serious impairment of 
government business.  

(b) Basic Requirements 

The SCA requires contractors and subcontractors performing services on prime contracts 
over $2,500 to pay service employees in various classes no less than the wage rates and fringe 
benefits found prevailing in the locality, or the rates (including prospective increases) contained 
in a predecessor contractor’s collective bargaining agreement as provided in wage determinations 
issued by the DOL.  These determinations are incorporated into the contract. 

For contracts equal to or less than $2,500, contractors must pay the federal minimum 
wage of $7.25 per hour effective July 24, 2009.  Contractors must also, under the provisions of 
the CWHSSA and/or the FLSA, pay employees at least one and one-half times their regular rate 
of pay for all hours worked over forty in a workweek. 

Employers must notify employees commencing work on a covered contract of the 
compensation due to them under the wage and fringe benefits provisions of the SCA. 

Effective January 18, 2013, successor contractors and its subcontractors must extend 
“bona fide” job offers to SCA workers on predecessor contracts.  Offers must promise to pay the 
required wages and fringe benefits of the wage determination and must remain open for at least 
ten business days.  The offer of employment qualifies even if it is not for a position similar to the 
one previously held.  The position only must be one for which the employee is qualified, and it 
can have different employment terms, including pay and benefits.  The successor contractor only 
must offer employment to the number of employees it believes necessary to do the work, but it 
must offer employment to any remaining workers for 90 days after the first day of performance if 
additional personnel are needed.  Employees retained by the predecessor contractor need not be 
offered employment by the successor contractor.  The predecessor contractor must provide a 
certified list of employees to the contracting officer.  At least thirty days prior to contract 
completion, the contracting officer may waive some or all of the requirements for the successor 
contractor rule but there must be a written determination that the application would not serve the 
purposes of the rule or would impair the Government’s ability to procure services.  Failing to 
comply with the rule can cause investigation(s), and violations can cause back pay retroactive to 
contract start date, mandated offers of employment to the predecessor employees, and possible 
debarment.  

(c) Employee Rights 

The SCA provides covered service workers on federal service contracts the right to 
receive at least the locally prevailing wage rate and fringe benefits (or the rates, including 
prospective increases, contained in a predecessor contractor’s collective bargaining agreement), 
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as determined by the DOL, for the type of work performed.  The WHD handles complaints of 
alleged SCA wage violations.  

(d) Recordkeeping, Reporting, Notices, and Posters 

Every employer performing work covered by the SCA must provide each employee 
working on the contract notice of the SCA payment and fringe benefit requirements for the 
different classes of service employees.  Employers must also post the “Employee Rights on 
Government Contracts” (https://www.dol.gov/agencies/whd/posters/government-contracts/sca) 
notice (including any wage determination) at the site of the work in a prominent and accessible 
place where it may be easily seen by employees.  There are no size requirements for the poster, 
but it must be easily readable. 

If the contractor employs workers with disabilities under special minimum wage 
certificates, the “Employee Rights for Workers with Disabilities/Special Minimum Wage” 
(https://www.dol.gov/agencies/whd/posters/section-14c) poster must also be posted.  This poster 
explains the conditions under which special minimum wages may be paid.  It must be posted in a 
conspicuous place on the employer’s premises where it can be readily seen by employees and 
the parents or guardians of workers with disabilities. 

Under the SCA, contractors and subcontractors must maintain certain records for each 
employee performing work on the covered contract.  Basic records, such as name, address, and 
Social Security number of each employee must be maintained for three years from completion of 
the work.  In addition, records on the following must be maintained for three years from completion 
of the work: 

• The correct work classification(s), wage rate(s), and fringe benefits provided (or cash 
equivalent payments provided in lieu of fringe benefits); 

• The total daily and weekly compensation of each employee; 

• The number of daily and weekly hours worked by each employee;  

• Any deductions, rebates, or refunds from each employee’s compensation; 

• Any list of a predecessor contractor’s employees furnished showing employee length 
of service information; and 

• A list of wages and fringe benefits for those classes of workers conformed to the wage 
determination attached to the contract. 

The contractor must also provide a copy of the contract upon request from the WHD. 

(e) Penalties/Sanctions 

Violations of the SCA may cause contract termination and liability for any resulting costs 
to the government, withholding of contract payments in sufficient amounts to cover wage and 
fringe benefit underpayments, legal action to recover the underpayments, and debarment from 
future contracts for three years. 

Contractors and subcontractors may challenge determinations of violations and 
debarment before an Administrative Law Judge.  Contractors and subcontractors may appeal 
decisions of Administrative Law Judges to the Administrative Review Board.  Final Board 

https://www.dol.gov/agencies/whd/posters/government-contracts/sca
https://www.dol.gov/agencies/whd/posters/section-14c
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determinations on violations and debarment may be appealed to and are enforceable through the 
federal courts.  

The statute is available at https://www.dol.gov/whd/regs/statutes/serv01.pdf.  The 
regulations are available at https://www.dol.gov/dol/cfr/Title_29/Chapter_I.htm.  

d. Public Contracts Act - Supply and Equipment Contracts 

(1) Prevailing Wage and Benefit Requirements 

(a) Coverage 

The wage and hour requirements of the Public Contracts Act (“PCA”) apply to contractors 
with contracts over $15,000 for the manufacturing or furnishing of materials, supplies, articles, or 
equipment to the U.S. government or the District of Columbia.  The PCA covers employees who 
produce, assemble, handle, or ship goods under these contracts. 

The PCA does not apply to executive, administrative, and professional employees, or to 
outside salespersons exempt from the minimum wage and overtime provisions of the FLSA, nor 
does it apply to certain office and custodial workers. 

Certain contracts are not covered by the PCA.  They include: 

• Contracts to purchase materials, supplies, articles, or equipment as may usually be 
bought in the “open market”; 

• Contracts to purchase perishables; 

• Contracts to purchase agricultural products from the original producers; 

• Contracts made by the Secretary of Agriculture for the purchase of agricultural 
commodities or products; 

• Contracts for public utility services and certain transportation and communication 
services; 

• Contracts awarded to sales agents or publisher representatives for delivery of 
newspapers, magazines, and periodicals by their publishers; 

• Contracts for materials, supplies, articles, or equipment no part of which will be 
manufactured or furnished within the geographical limits of the States of the U.S.A., 
Puerto Rico, the Virgin Islands, or the District of Columbia; and 

• Contracts administratively exempted by the Secretary of Labor in special 
circumstances because of the public interest or to avoid serious impairment of 
government business. 

(b) Basic Requirements 

Covered contractors must pay employees on the contracts the federal minimum wage of 
$7.25 per hour effective July 24, 2009.  The employers may pay special lower rates to apprentices, 
students in vocational education programs, and disabled workers if they obtain special certificates 
from the DOL.  Employees must also be paid one and one-half times their regular rate of pay for 
all hours worked over forty in a workweek. 

https://www.dol.gov/whd/regs/statutes/serv01.pdf
https://www.dol.gov/dol/cfr/Title_29/Chapter_I.htm
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The PCA prohibits the employment of youths less than sixteen years of age and convicts, 
except under certain conditions.  Not included in convict labor are persons paroled, pardoned, or 
discharged from prison, or prisoners participating in a work-release program.  

(c) Employee Rights 

The PCA provides employees on covered federal contracts the right to be paid at least 
the minimum wage for all hours worked and one and one-half times their regular rate of pay for 
overtime hours.  The WHD handles complaints of alleged PCA violations. 

(d) Recordkeeping, Reporting, Notices, and Posters 

Every employer performing work covered by the PCA must post the Employee Rights on 
Government Contracts (https://www.dol.gov/agencies/whd/posters/government-contracts/sca) 
notice (including any wage determination) at the site of the work in a prominent and accessible 
place where it may be easily seen by employees.  There is no size requirement for the poster. 

If the contractor employs workers with disabilities under special minimum wage 
certificates, the Employee Rights for Workers with Disabilities/Special Minimum Wage 
(https://www.dol.gov/agencies/whd/posters/section-14c) poster must also be posted.  This notice 
explains the conditions under which special minimum wages may be paid.  The poster must be 
posted in a conspicuous place on the employer’s premises where it can be readily seen by 
employees and the parents or guardians of workers with disabilities. 

Under the PCA, contractors and subcontractors must maintain certain records which must 
be available for inspection by the WHD.  Records providing the following information for each 
covered employee must be kept on file for at least three years from their last date of entry: 

• Name, address, sex, and occupation. 

• Date of birth of each employee less than nineteen years of age.  If the employer has 
obtained a certificate of age, the following must be recorded:  the title and address of 
the office issuing the certificate; the number of the certificate; the date of issuance; the 
name, address, and date of birth of the minor as the name appears on the certificate. 

• Wage and hour records, which include the rate of wages and the amount paid each 
pay period, the hours worked each day and each week, the period during which the 
employee worked on a government contract, and the contract number. 

The employer must maintain records providing the following information for at least two 
years from their last date of entry, or their last effective date, if later: 

• Basic employment and earnings records such as daily timecards, time sheets, or 
records showing amounts of work accomplished; 

• Wage rate tables; 

• Work time schedules. 

(e) Penalties/Sanctions 

Contractors and subcontractors who violate the Act may be subject to a variety of 
penalties.  The underpayment of wages and overtime pay may result in the cancellation of the 

https://www.dol.gov/agencies/whd/posters/government-contracts/sca
https://www.dol.gov/agencies/whd/posters/section-14c
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contract and/or withholding of contract payments in amounts sufficient to reimburse the 
underpayment.  Liquidated damages and/or penalties may be assessed on a daily basis for each 
underage minor or convict who is employed, for which contract payments may also be withheld.  
The DOL may also bring legal action to collect wage underpayment and fines for illegally 
employing minors or convicts.  Willful violations may subject the employer to cancellation of the 
contract and debarment from future federal contracts for a three-year period. 

Upon issuance and service of a formal complaint on the contractor, a hearing shall be 
scheduled before an Administrative Law Judge.  The decision of the Administrative Law Judge 
may be appealed to the Administrative Review Board.  Final Board determinations on violations 
and debarment may be appealed to and are enforceable through the federal courts. 

The regulations are available at https://www.dol.gov/dol/cfr/Title_41/Chapter_50.htm. 

2. State Contracts 

a. Construction Contracts 

(1) Use of Project Agreements 

Administrative Directive No. 12-05 (May 22, 2012), entitled “Use of Project Labor 
Agreements for State Construction Projects,” directs all executive branch agencies to consider 
requiring the use of project labor agreements for large-scale construction projects (defined as 
construction projects where the total cost is $25 million or more) to promote economy and 
efficiency in State procurement.  

The Directive provides that in awarding any contract in a large-scale construction project, 
or obligating funds under such a contract, executive agencies may, on a project-by-project basis, 
require the use of a project labor agreement by a contractor where use of such an agreement will:  
(i) advance the State Government’s interest in achieving economy and efficiency in State 
procurement, producing labor-management stability, and ensuring compliance with laws and 
regulations governing safety and health, equal employment opportunity, labor and employment 
standards, and other matters; and (ii) follow law. 

The Directive further provides that if an executive agency determines under the criteria 
stated in the previous paragraph that using a project labor agreement will satisfy the criteria in 
clauses (i) and (ii) of that section, the agency may, if appropriate, require that every contractor or 
subcontractor on the project agree, for that project, to become a party to a project labor agreement 
with one or more appropriate labor organizations. 

The Directive further provides that any project labor agreement reached under this 
directive shall:  (a) bind all contractors and subcontractors on the construction project through the 
inclusion of appropriate specifications in all solicitation provisions and contract documents; (b) 
allow all contractors and subcontractors to compete for contracts and subcontracts without regard 
to whether they are otherwise parties to collective bargaining agreements; (c) contain guarantees 
against strikes, lockouts, and similar job disruptions; (d) set forth effective, prompt, and mutually 
binding procedures for resolving labor disputes arising during the project labor agreement; (e) 
provide other mechanisms for labor-management cooperation on matters of mutual interest and 
concern, including productivity, quality of work, safety, and health; and (f) conform to all statutes, 
regulations, and executive orders. 

https://www.dol.gov/dol/cfr/Title_41/Chapter_50.htm


300  Chapter 24 – Prevailing Wages for Public Work 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

Finally, the Directive provides that it requires no executive agency to use a project labor 
agreement on any construction project, nor does it preclude the use of a project labor agreement 
in circumstances not covered by this directive, including leasehold arrangements and projects 
receiving Federal financial assistance. 

(2) Prevailing Wage and Benefit Requirements 

(a) Coverage 

HRS Chapter 104 applies to every public works construction project over $2,000, 
regardless of the method of procurement or financing (purchase order, voucher, bid, contract, 
lease arrangement, or warranty). 

(b) Basic Requirements 

Rate of Wages for Laborers and Mechanics.  Chapter 104 requires that contractors pay 
minimum prevailing wages (basic hourly rate plus fringe benefits), as determined by the Director 
of the Department of Labor and Industrial Relations (“DLIR”), to various classes of laborers and 
mechanics working on the job site. 

If the Director of the DLIR determines that prevailing wages have increased during the 
performance of a public works contract, the contractors must raise the rate of pay of laborers and 
mechanics accordingly. 

Overtime.  Contractors must pay laborers and mechanics working on a Saturday, Sunday, 
or a legal holiday of the State or over eight hours a day on any other day overtime compensation 
at one and one-half times the basic hourly rate plus the cost of fringe benefits for all hours worked. 

Weekly Pay.  Contractors must pay laborers and mechanics employed on the job site their 
full wages at least once a week, without deduction or rebate, except for legal deductions, within 
five working days after the end of the pay period. 

Apprentices and Trainees.  To be paid apprentice or trainee rates, apprentices and 
trainees must be parties to an agreement either registered with or recognized as a DOL nationally 
approved apprenticeship program by the DLIR, Workforce Development Division (“WDD”).  The 
number of apprentices or trainees on any public work in relation to the number of journeyworkers 
in the same craft classification as the apprentices or trainees employed by the same employer 
may not exceed the ratio allowed under the apprenticeship or trainee standards registered with 
or recognized by the DLIR.  A registered or recognized apprentice receiving the journeyworker 
rate will not be considered a journeyworker for the purpose of meeting the ratio requirement. 

(c) Recordkeeping, Reporting, Notices, and Posters 

Before entering into a covered contract, contractors must affirm the intent to comply with 
the requirements of Chapter 104 by certifying that:  a) individuals engaged in performing the 
contract on the job site shall be paid not less than the wages that the Director of the DLIR shall 
have determined to be prevailing for corresponding classes of laborers and mechanics employed 
on public works projects; b) overtime compensation shall be paid at one and one-half times the 
basic hourly rate plus fringe benefits for hours worked on Saturday, Sunday, or a legal holiday of 
the state or over eight hours on any other day; and c) all laws of the federal and state governments 
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relating to workers’ compensation, unemployment compensation, payment of wages, and safety 
shall be complied with. 

During the contract, contractors must post wage rate schedules in a prominent and easily 
accessible place at the job site and give a copy to each laborer and mechanic employed under 
the contract unless the employee is covered by a collective bargaining agreement. 

Contractors must submit a certified copy of all payrolls every week to the contracting 
agency.  Contractors are responsible for the submission of certified copies of the payrolls of all 
subcontractors.  The certification must affirm that the payrolls are correct and complete, that the 
wage rates listed are not less than the rates contained in the wage rate schedule, and that the 
classifications for each laborer or mechanic conform to the work the laborer or mechanic 
performed. 

Payroll records must be maintained by the contractor and subcontractors throughout the 
project, and for three years after completion of the project.  The records must contain:  the name 
and home address of each employee, weekly straight time and overtime earnings, each 
employee’s correct classification, amount and type of deductions, rate of pay (basic hourly rate 
plus fringe benefits), actual wages paid, itemized list of fringe benefits paid, daily and weekly 
hours worked, and date of payment.  Contractors must provide the records for inspection by the 
contracting agency, the DLIR, and any of its authorized representatives, who may also interview 
employees during working hours on the job. 

(d) Enforcement/Penalties 

The DLIR and the contracting agency may investigate contractors and subcontractors. 

Withholding of Accrued Payments.  The contracting agency may withhold accrued 
payments to the contractor to pay to laborers and mechanics employed by the contractor or 
subcontractor on the job site any difference between the wages required by the public works 
contract or specifications and the wages received. 

Termination of Work on Failure to Pay Wages.  If the contracting agency finds that any 
laborer or mechanic employed on the job site by the contractor or any subcontractor has not been 
paid prevailing wages or overtime, the contracting agency may, by written notice to the contractor, 
terminate the contractor’s or subcontractor’s right to proceed with the work or with the part of the 
work in which the required wages or overtime compensation have not been paid.  The contracting 
agency may complete this work by contract or otherwise, and the contractor or contractor’s 
sureties shall be liable to the contracting agency for any excess costs incurred. 

 Penalties.  If a contractor or subcontractor violates the law, the penalties are:  a) for a first 
violation, equal to 25 percent of back wages found due or $250.00 per offense up to $2,500, 
whichever is greater; b) for a second violation, back wages found due or $500.00 for each offense 
up to $5,000, whichever is greater; and c) for a third violation, two times back wages found due 
or $1,000.00 for each offense up to $10,000, whichever is greater, and suspension from doing 
any new work on any public work of a governmental contracting agency for three years. 

A violation will be deemed a second violation if it occurs within two years of the first 
notification of violation, and a third violation if it occurs within three years of the second notification 
of violation. 
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Suspension.  For a first or second violation, the DLIR will immediately suspend a 
contractor who fails to pay wages or penalties until all wages and penalties are paid in full.  For a 
third violation, the DLIR will penalize and suspend the contractor as described above, except that 
if the contractor continues to violate the law, then the DLIR shall immediately suspend the 
contractor for a mandatory three years.  The contractor shall remain suspended until all wages 
and penalties are paid in full. 

Any contractor who fails to make payroll records accessible or provide requested 
information within 10 days, or fails to keep or falsifies any required record, shall be assessed a 
penalty including suspension as provided in HRS §§ 104-22(b) and 104-25(a)(3). 

If any contractor interferes with or delays any investigation, the contracting agency shall 
withhold further payments until the delay has ceased.  For this purpose, interference or delay 
includes failure to provide requested records or information within ten days, failure to allow 
employees to be interviewed during working hours on the job, and falsification of payroll records.  
The DLIR shall assess a penalty of $10,000 per project for interference or delay.  For each day 
thereafter that the contractor fails to cooperate, the DLIR shall assess a penalty or $1,000 per 
project. 

(3) Employment of State Residents on Construction Contracts 

(a) Coverage 

HRS Chapter 103B applies to all construction procurements.  It does not apply to 
procurements for professional services or certain small purchases.  It applies to subcontracts of 
$50,000.00 or more for a covered contact. 

(b) Basic Requirements 

Covered contractors must ensure that Hawaiʻi residents compose not less than 80 percent 
of the workforce employed on the contract/project.  The 80 percent is determined by dividing the 
total hours worked by residents by the total hours worked by all employees; subcontractor hours 
apply to this calculation.  Shortage trades, as determined by the DLIR, are not included in the 
calculation.  The percentage must be maintained for the entire duration of the contract. 

(c) Reporting 

The contractor must make monthly certification of compliance to the Procurement Officer. 

(d) Penalties 

Non-compliant contractors are subject to sanctions, including:  temporary suspension of 
work, withholding of payment, permanent disqualification on any further work on the project, 
recovery by government of any monies expended, debarment, or suspension. 
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b. Service Contracts 

(1) Wages of Public Workers for Similar Work 

(a) Coverage 

HRS § 103-55 covers contractors to perform services over $25,000.00 for any government 
agency, including contracts to supply ambulance services and janitorial services.  Section 103-55 
does not apply to managerial, supervisory, or clerical personnel.  The Section also does not apply 
to contracts for supplies, materials, or printing; utility services; certain personal services; 
professional services; operation of refreshment concessions in public parks; provision of food 
services to educational institutions; transportation services for school children; or nonprofit 
institutions. 

(b) Basic Requirements 

Covered contractors must pay employees wages or salaries not less than the wages paid 
to public officers and employees for similar work.  They must comply with all laws of the federal 
and state governments relating to workers’ compensation, unemployment compensation, 
payment of wages, and safety. 

(c) Reporting 

Before entering into a covered contract, the contractor must certify that the services to be 
performed will be performed under the required conditions. 

(d) Penalties 

Failure to perform the contract under the required conditions may cause cancellation of 
the contract, unless noncompliance is corrected within a reasonable period as determined by the 
procurement officer.  Final payment of a contract or release of bonds or both shall not be made 
unless the procurement officer has determined that the noncompliance has been corrected.  
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CHAPTER 25 
IMMIGRATION EMPLOYMENT LAW 

 

COMPLIANCE CHECKLIST 

Federal laws require that employers verify on Form I-9 the work eligibility for all 
employees of the company, from the CEO to the temporary employee.  No one is exempt.  
Employers cannot select or require which documents an employee may submit for 
consideration.  Recently, the federal agency charged with enforcement, Immigration and 
Customs Enforcement (“ICE”), has expanded the conducting of audits of companies 
located in Hawaiʻi.  Substantial fines are being assessed.  Employers can ensure 
compliance with these laws by taking the following steps: 

 Educate yourself on the requirements of Form I-9. 
 Conduct training on the completion of the new Form I-9. 
 Conduct a self-audit to catch and correct errors. 

A. BACKGROUND 

In 1986, Congress passed the Immigration Reform and Control Act (“IRCA”) which 
culminated years of effort to amend the nation’s Immigration & Nationality Act (the “Act”).  For the 
first time, employers were charged with documenting whether a person could lawfully work in the 
United States. 

In 1990, Congress passed the Immigration Act of 1990 (“IMMACT 90”) which imposed 
additional requirements and restrictions on employers. 

In 1996, Congress passed the Illegal Immigration Reform and Immigrant Responsibility 
Act (“IIRAIRA”) of 1996.  IIRAIRA slightly modified the recordkeeping requirements under IRCA 
and IMMACT90. 

Following the tragic events of September 11, 2001, Congress passed the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct 
Terrorism Act of 2001 (“USA PATRIOT ACT”).  The USA PATRIOT ACT, among other things, 
seeks to deter and punish terrorist acts in the United States and around the world, enhance law 
enforcement investigatory tools, and serves numerous other purposes.  Immigration issues were 
addressed in Title IV of the USA PATRIOT ACT.  Amendments by the USA PATRIOT ACT 
include: 

(1) Permitting the Department of State and the former Immigration and Naturalization 
Service (now the U.S. Citizenship and Immigration Services (“USCIS”)) access to 
certain sources of criminal history record information provided by the Attorney 
General and the FBI; 

(2) Enactment of a new section concerning “Money Laundering”; 
(3) Amending the Act to cover “Terrorist Activities”; 
(4) Amending the Act to address the designation of foreign terrorist organizations; 
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(5) Enactment of new section entitled, “Mandatory Detention of Suspected Terrorists; 
Habeas Corpus; Judicial Review”; and 

(6) Finally, the Act was amended to allow for the preservation of certain immigration 
benefits for victims of terrorism. 

There are numerous other provisions of IRCA, IMMACT90, IIRAIRA and the USA 
PATRIOT ACT.   

This chapter will only address the two provisions of the laws which affect employers daily: 
verification and discrimination.  Employment of aliens will be addressed briefly in Section D. 

On November 25, 2002, President George W. Bush signed into law the Homeland Security 
Act of 2002 (“HSA”).  Under HSA all functions of the former Immigration and Naturalization Service 
(“INS”) were transferred to the Department of Homeland Security (“DHS”) as of March 1, 2003.  
The U.S. Citizenship and Immigration Services (“USCIS”) within DHS became responsible for the 
processing of applications and adjudications.  U.S. Immigration and Customs Enforcement (“ICE”) 
became responsible for interior enforcement of the verification and employer sanction 
requirements of IRCA, IMMACT90 and IIRAIRA.  U.S. Customs and Border Protection (“CBP”) 
became responsible for all border enforcement matters.  The USCIS website contains the most 
information about Form I-9 compliance; its website address is:  www.uscis.gov.   

On October 30, 2004, President Bush signed into law House Bill 4306 which permits 
employers to store electronic versions of Form I-9.  While the law included a provision that DHS 
promulgate regulations on the manner in which employers may electronically store and sign such 
documents.  DHS issued final regulations effective August 23, 2010.  See 8 CFR § 274a.2. 

On September 14, 2007 DHS regulations became effective that would support a finding 
of “constructive knowledge” of unlawful employment of an alien by an employer where it received 
notification from the Social Security Administration that a person’s Social Security number did not 
match the name of an employee or notification from DHS that the Alien Registration Number or 
employment authorization documentation presented was not consistent with DHS records, and 
the employer failed to take corrective action to correct the discrepancy or re-verify the information. 

Announced in July 2006, the ICE Mutual Agreement between Government and Employers 
(“IMAGE”) is a voluntary partnership initiative between the federal government and private-sector 
employers designed to foster employer self-compliance with employment eligibility verification 
rules and reduce unlawful employment.  IMAGE has been getting more publicity and has been 
more aggressively marketed by ICE in recent years. 

An employer signing up for IMAGE agrees to use E-Verify, a web-based Social Security 
number verification system, and could be subject to an I-9 audit by ICE investigators.  It is the 
federal government’s objective that by becoming an IMAGE “partner” with ICE, employers should 
have a greater measure of confidence that their workforce is authorized so that they should not 
have to endure a loss of workers when ICE knocks at the door.  The cooperating employer should 
not expect any assurances from ICE that it will not launch a covert investigation against the 
employer.  It is true, however, that ICE does view IMAGE as the “gold standard” for employer 
compliance and this is likely to play some role when ICE decides who to investigate next.  It can 
also serve as a mitigating factor with respect to civil fines should they be levied on an employer. 

When an employer signs up for IMAGE, it is also signing up for what ICE calls their list of 
“best hiring practices,” which includes participation in E-Verify, annual Form I-9 audits, and 

http://www.uscis.gov/
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creating a policy for dealing with Social Security no-match letters, amongst other things.  
Employers signed up for IMAGE must pay for and undergo an annual I-9 audit, probably by an 
external vendor.  Employers must put in place a self-reporting mechanism to tell ICE of any 
violations that are uncovered.  This is supplemented by a “tip line” so employees can phone in 
what they see regarding the employment of undocumented workers.  Employers considering 
IMAGE should also weigh the impact of the requirements imposed by the program upon employee 
morale and cohesion. 

For more information on IMAGE or E-Verify, please refer to the following site: 
http://www.ice.gov/image.  If you would like to discuss this matter further, please consult with your 
legal counsel. 

COVID-19 related travel restrictions.  As a result of the COVID-19 pandemic, the U.S. 
government has imposed travel restrictions on various classes of travelers and visa holders 
seeking to enter the United States.  Various other countries have also imposed travel restrictions 
related to the pandemic.  Effective October 25, 2021, President Biden issued a proclamation to 
suspend and limit entry into the United States for non-U.S. citizens who are nonimmigrants, 
referred to as “Covered individuals,” seeking to enter the United States by air travel and are not 
fully vaccinated against COVID-19.  On the same day, the CDC issued the Order: Implementing 
Presidential Proclamation on Safe Resumption of Global Travel During the COVID-19 
Pandemic to implement the President’s direction.  On April 4, 2022, the CDC issued an Amended 
Order, effective April 14, 2022, to align post arrival public health requirements for excepted 
noncitizen nonimmigrants with current CDC recommendations.  The Proclamation and CDC’s 
Amended Order do not apply to U.S. citizens, U.S. nationals, U.S. lawful permanent residents, 
immigrants, or, under certain circumstances, air crew members.  Additionally, the Proclamation 
and CDC’s Amended Order have no effect on certain groups of non-citizens.  For more 
information on entry restrictions to the United States, see the U.S. Department of State’s 
international travel site: https://travel.state.gov/content/travel/en/international-travel.html.   

B. HOW THE LAWS WORK 

1. Verification Requirement 

Employers and those who refer or recruit individuals for a fee must verify that the individual 
has the legal right to remain and work in the United States within three business days after an 
individual is hired.  This verification must be accomplished by completing USCIS Form I-9.  To 
complete Form I-9, the employer, recruiter, or referent must physically examine documents 
presented by the individual which establish both identity and employment eligibility. 

Effective September 30, 1997, certain documents were removed from the list of 
acceptable identity and work authorization documents necessary to comply with the IIRAIRA:  
Certificate of U.S. Citizenship (List A #2), Certificate of Naturalization (List A #3), Unexpired 
Reentry Permit (List A #8), and Unexpired Refugee Travel Document (List A #9).  In addition, the 
acceptability of an unexpired foreign passport with Form I-94 indicating unexpired work 
authorization (List A #4) was made more limiting.  This combination of documents is only 
acceptable where the individual is authorized for employment incident to status for a specific 
employer.  From 1997 to 2009, there were no substantive revisions to the Form I-9 dated 
November 21, 1991, and all documents listed on the former Form I-9 were accepted.  A revised 
Form I-9 was issued in 2009.  Then, on March 8, 2013, USCIS published a new Form I-9 which 
became mandatory for use beginning May 7, 2013. 

http://www.ice.gov/image
https://travel.state.gov/content/travel/en/international-travel.html
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In December 2015, the USCIS proposed a new “smart” version of Form I-9 to replace the 
March 8, 2013, version that was set to expire on March 31, 2016.  However, the USCIS did not 
publish a new revised version of Form I-9 until November 14, 2016, that became mandatory as 
of January 22, 2017.  Some of the features included a fillable electronic version with on-screen 
help buttons and menus.  Other changes included changing the “other names used” to “other last 
name used.”  The new form also generates a matrix barcode or QR code when it is printed.  This 
form is not an electronic I-9, the employer must still print it out and obtain original handwritten 
signatures.  

On October 21, 2019, the USCIS published a revised version of Form I-9 with an effective 
date of January 31, 2020, and an expiration date of October 31, 2022.  On March 19, 2020, DHS 
and ICE announced a “compliance flexibility policy” for employers and workplaces that are 
operating remotely in complying with requirements related to Form I-9, due to COVID-19.  On 
April 25, 2022, DHS and ICE announced an extension of the Form I-9 flexibilities until October 
31, 2022. 

2. Documents Satisfying Identity and Employment Eligibility Under Current 
Regulations 

The following types of unexpired documents satisfy both the identity and employment 
eligibility requirements: 

a. U.S. passport or U.S. Passport Card; 

b. Alien Registration Receipt Card or Permanent Resident Card (DHS Form I-551); 
c. Foreign passport with a temporary I-551 stamp or temporary I-551 printed notation 

on a machine-readable immigrant visa; 
d. Employment Authorization Document that contains a photograph (DHS Form I-

766); 
e. In the case of a nonimmigrant alien authorized to work for a specific employer 

incident to status, a foreign passport with Form I-94 or Form I-94A bearing the 
same name as the passport and containing an endorsement of the alien’s 
nonimmigrant status, as long as the period of endorsement has not yet expired 
and the proposed employment is not in conflict with any restrictions or limitations 
identified on the form; or 

f. Passport from the Federated States of Micronesia (“FSM”) or the Republic of the 
Marshall Islands (“RMI”) with Form I-94 or Form I-94A indicating nonimmigrant 
admission under the Compact of Free Association between the United States and 
the FSM or RMI. 
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3. Documents Establishing Identity 

Individuals who cannot produce one of the documents listed above must instead produce 
two types of unexpired documents:  one to establish identity and the other to establish 
employability.  The following unexpired documents establish identity only: 

a. For individuals aged sixteen or older: 

(1) Driver’s license or ID card issued by a state or outlying possession of the 
U.S., provided it contains a photograph or information such as name, date 
of birth, gender, height, eye color and address; 

(2) ID issued by federal, state, or local government agencies or entities, 
provided it contains a photograph or information such as: name, date of 
birth, gender, height, eye color and address; 

(3) School identification card with a photograph; 
(4) Voter’s registration card; 
(5) U.S. military card or draft record; 
(6) Military dependent’s I.D. card; 

(7) United States Coast Guard Merchant Mariner card; 
(8) Native American tribal documents; or 
(9) Driver’s license issued by a Canadian government authority. 

b. For individuals under age eighteen who are unable to produce a document listed 
above, the following documents are acceptable to establish identity only: 

(1) School record or report card; 
(2) Clinic, doctor, or hospital record; or 
(3) Day care or nursery school record. 

c. Minors under the age of 18 who are unable to produce one of the identity 
documents listed above are exempt if the following procedures are followed: 

(1) The minor’s parent or legal guardian completes on the Form I-9 Section 1 
“Employee Information and Verification” and in the space for the minor’s 
signature, the parent or legal guardian writes the words, “minor under age 
18.” 

(2) The minor’s parent or legal guardian completes on the Form I-9 the 
“Preparer/Translator certification.” 

(3) The employer or recruiter or referent for a fee writes in Section 2 “Employer 
Review and Verification” under List B in the space after the words 
“Document Identification #” the words, “minor under age 18.” 
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4. Documents Establishing Employment Eligibility  

Individuals who are not able to produce a single document which establishes both identity 
and employability must produce a document which establishes identity, and must also produce 
one of the following unexpired documents to establish employment eligibility: 

a. A Social Security number card other than one that specifies on its face that the 
issuance of the card does not authorize employment in the United States; 

b. A Certification of Birth Abroad issued by the U.S. Department of State (Form FS-
545); 

c. A Consular Report of Birth Abroad issued by the U.S. Department of State (Form 
FS-240);  

d. A Certification of Report of Birth issued by the U.S. Department of State (Form DS 
1350); 

e. Original or certified copy of a birth certificate issued by a state, county, municipal 
authority, or outlying possession of the U.S. bearing an official seal; 

f. Native American tribal document; 

g. United States Citizen Identification Card (DHS Form I-197); 
h. ID Card for use of Resident Citizen in the U.S. (DHS Form I-179); or 
i. An employment authorization document issued by the Department of Homeland 

Security. 

The requirement that these documents be examined and the Form I-9 be completed within 
three business days may be extended to ninety days of the date of hire if the individual is unable 
to provide the required documentation within the three working day period, if the individual 
presents a receipt for the application of the DHS-issued document or documents within the three 
working day period and presents the actual documents within 90 days of hire.  If an individual is 
being hired for less than three days, the individual must provide the required documentation at 
the time of hire.  This does not apply to documents to gain initial work authorization. 

If the document used to establish employment eligibility expires, the employer or recruiter 
or referent for a fee must re-verify the employee’s eligibility to obtain employment in the United 
States and update the Form I-9. 

5. Receipts for Documents 

If an individual’s DHS-issued document has been lost, stolen, or damaged, then he or she 
can present a receipt for the application for a replacement document.  The replacement document 
needs to be presented to the employer within ninety days of hire or, in the case of re-verification, 
the date employment authorization expires.  If the individual presents as a receipt the arrival 
portion of the Form I-94 containing an unexpired temporary I-551 stamp (indicating temporary 
evidence of permanent resident status) and photograph of the individual, this documentation 
satisfies the I-9 documentation presentation requirement until the expiration date on the Form I-
94.  If no expiration date is indicated, an employer may accept the receipt for one year from the 
issue date of the I-94 Form. 
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6. Retention and Inspection of I-9s 

Once completed, the original Form I-9 must be retained for at least three years after the 
date of employment, or one year after the date the individual is terminated, whichever is later.  
The Form I-9 must be available for inspection by an authorized ICE officer.  ICE is required to 
provide an employer with at least three days’ notice prior to inspecting I-9 forms.  Failure to notify 
an employer properly has been held not to implicate the due process clause of the U.S. 
Constitution.  Representatives of the EEOC, the OFCCP, and the U.S. Department of Labor Wage 
and Hour Division also have authority to inspect I-9 forms.  Recent regulations provide for the 
electronic retention of Forms I-9.  However, such electronic storage systems must meet very 
specific federal standards.  8 CFR § 27a2(f)(2). 

7. When Employees Must Be Re-Verified 

If an employee’s employment authorization expires or ICE informs the employer that the 
authorization is insufficient, an employer must re-verify the I-9, or the individual cannot work.  It is 
not necessary to re-verify a lawful permanent resident alien’s status where there is an expired 
Alien Registration Card (DHS Form I-551). 

The regulations provide that an employer is not required to re-verify an employee’s 
employment eligibility if the employee is:  (a) continuing employment, and (b) at all times has a 
“reasonable expectation of employment.”  Continuing employment includes situations where the 
employee is on leave (i.e., vacation, maternity), on strike, reinstated, etc. 

The employer must also establish that the employee is expected to continue in 
employment and that his or her expectation is reasonable.  Additionally, where the individual is 
rehired and is still eligible to work, the employer may simply update the I-9 if the rehire is within 
three years of the date of the initial execution of the I-9. 

8. Enforcement 

Any person or entity having knowledge of a violation or potential violation of IRCA may 
submit a written signed complaint to the ICE office having jurisdiction over the business or 
residence of the alleged violator.  When ICE receives complaints from third parties, it may 
investigate only those complaints which have a reasonable probability of validity.  ICE may 
conduct investigations or audits on its own initiative without having received a written complaint. 

Currently, ICE cooperates with local law enforcement and other federal agencies on 
obtaining information on the employment of unauthorized aliens.  ICE has issued subpoenas of 
all I-9 records when there is suspicion of such employment practices.  Criminal investigations may 
follow.  Therefore, it is prudent for employers to review their employment practices especially in 
the area of Form I-9 employment verification. 

If, after an investigation or audit, it is determined that a violation of IRCA has occurred, 
ICE may issue and serve upon the alleged violator a citation or a notice of intent to fine.  A citation 
will not contain monetary penalties. 

A notice of intent to fine will contain the following:  (1) a statement of the factual allegations 
supporting the alleged violation, (2) the charges against the respondent, (3) the statutory 
provisions which allegedly were violated, and (4) the penalty that will be imposed.  The notice will  
also state that the individual has the right to be represented by counsel, but any statements made 
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may be used against the person, and that the person or entity has the right to request a hearing 
before an administrative law judge, which must be made within thirty days after service of the 
notice of intent to fine. 

If no request for hearing is made within thirty days after service of the notice of intent to 
fine, ICE will issue a final order in forty-five days thereafter from which there will be no appeal.  If 
the respondent chooses to contest the issuance of a notice of intent to fine, a written answer must 
be served by mail which responds to each allegation listed in the notice and requests a hearing 
within thirty days from issuance of the notice.  If no answer is filed within thirty days, a final 
unappealable order will be issued. 

9. Violations 

An employer violates the Act when it employs an alien knowing that the alien is not 
authorized to be employed under the Act, or by the Attorney General; or continues to employ an 
alien knowing the alien has become unauthorized.  The “knowing” requirement has also been 
defined to include constructive notice of certain facts and circumstances which would lead a 
reasonable person to know about a certain condition.  Recent trends in enforcement include 
criminal prosecutions. 

10. Defenses 

In 1996, Congress enacted IIRAIRA which included an affirmative defense for the 
employer who has made a good faith effort to comply with the verification procedures, but 
nevertheless has violated the verification process by technical and procedural failures.   

Technical and procedural violations are forgiven if voluntarily corrected within ten days of 
an ICE explanation of the basis of the violation.  This defense is not available for those employers 
who are found to have engaged in a pattern or practice of violations. 

Another benefit of IIRAIRA relieved members of collective bargaining agreements from 
the strict time limits on handling verifications.  Now member employers of any employee 
organization or association of employers have three years to complete an I-9. 

11. Penalties 

An employer may be liable for both civil and criminal penalties under IRCA.  The most 
severe penalties are imposed for knowingly hiring or recruiting or referring for a fee an 
unauthorized alien for employment in the United States, or knowingly continuing to employ an 
unauthorized alien.  These fines were adjusted for inflation after April 5, 2019. 

Such violations are punishable by a civil fine of: (1) not less than $627.00 and not more 
than $5,016.00 for the first violation for each unauthorized alien; (2) not less than $5,016.00 and 
not more than $12,537.00 for each unauthorized alien in the second violation; and (3) not less 
than $7,523.00 and not more than $25,076.00 for each unauthorized alien in the third or 
subsequent violation.  Additionally, the ICE or the administrative law judge (“ALJ”) may require 
affirmative action on behalf of the violator and can issue a cease-and-desist order. 

Employers or recruiters who fail to comply with the employment verification requirement 
(e.g., fail to complete Form I-9) are subject to a civil penalty of not less than $252.00 and not more 
than $2,507.00 for each individual for each violation.  The amount of the penalty is determined by 
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considering the following facts:  (1) the size of the business; (2) the good faith of the employer; 
(3) the seriousness of the violation; (4) whether or not the individual was an unauthorized alien; 
and (5) whether any previous violations have been committed by the employer. Recently, fines 
have been levied against employers in the tens of thousands of dollars.   

Criminal Penalties.  Employers, recruiters, or referents for a fee who engage in a pattern 
of violating either the restriction on hiring illegal aliens or the employment verification requirements 
of IRCA may be fined not more than $3,000.00 for each unauthorized alien, imprisoned for not 
more than six months, or both.  If the employer has demonstrated good faith compliance with the 
employment verification requirements, the employer will have established a rebuttable affirmative 
defense that it has not violated § 274A(a)(1)(A) of IRCA with respect to any hiring, recruitment, or 
referral. 

12. Bonding 

Section 274A(g) prohibits an employer from requiring an individual to post a bond or 
security to guarantee against any potential liability arising out of that individual’s liability imposed 
under IRCA.  A violation of this prohibition can result in a civil penalty of $2,236.00 for each 
violation and an order requiring the return of any amounts to the employee. 

13. Anti-Discrimination Provisions 

Section 274B of IRCA makes it an unfair immigration-related employment practice to 
discriminate against any individual other than an unauthorized alien in hiring or recruiting or 
referring for a fee if such discrimination is based upon either (1) the individual’s national origin, or 
(2) in the case of a citizen or intending citizen, because of such individual’s citizenship status.  
The anti-discrimination provisions of IRCA do not apply to aliens who are not authorized to work, 
and a person or other entity that employs three or fewer employees, or with respect to national 
origin discrimination if the entity is covered by Title VII of the Civil Rights Act of 1964.  Therefore, 
with respect to national origin discrimination, IRCA applies to employers of four to 14 employees.  
Preferences for U.S. Citizens in certain positions which are required under state or federal law 
are also not prohibited (such as positions that require proof of U.S. Citizenship for security 
clearances).  (Hawaiʻi law also prohibits employment discrimination based upon national origin; 
see Chapter 14.) 

A citizen or intended citizen is defined as either a citizen of the United States, a national 
of the United States, or an alien who is lawfully admitted for permanent residence, granted asylum, 
or admitted as a refugee, and, in a declaration, evidences an intention to become a citizen of the 
United States. 

An alien who is granted amnesty under IRCA is also an intended citizen.  Any alien who 
fails to apply for amnesty within six months of the date the alien first becomes eligible to apply for 
naturalization is not within the definition of an intended citizen.  Any alien who has applied on a 
timely basis but has not been naturalized as a citizen within two years after the date of his 
application is not within the definition of an intended citizen, unless the alien can establish that he 
is actively pursuing naturalization.  The time consumed by the ICE in processing his application 
is not to be counted toward the two-year period. 
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14. Unfair Immigration-Related Employment Practice Charges 

Charges of unfair immigration-related employment practices may be filed by a person 
directly affected, by a person on behalf of a group of persons directly affected, or by an officer of 
ICE directly.  Charges must be filed with the Office of Special Counsel for Immigration-Related 
Unfair Employment Practices (“OSC”) under the U.S. Attorney General.  The charges must be in 
writing and filed no more than 180 days after the date of the alleged unfair immigration-related 
practice.  Exceptions may exist where there are continuing violations, in which case the 180-day 
limit would not apply.  In addition, the 180-day limit may be equitably tolled in appropriate cases, 
so that untimely charges may be considered timely. 

The OSC is also authorized to conduct investigations on its own initiative, even in the 
absence of a filed charge, if the OSC has reason to believe that the employer is engaging in unfair 
immigration-related employment practices.  The OSC may even bring a “pattern and practice” 
complaint against an employer even if it involves only one person suffering discrimination. 

Once the OSC receives a charge, it shall serve a copy of the charge by certified mail upon 
the respondent within ten days.  The charge must give notice of the date, place, and 
circumstances of the alleged violation.  Charges may not be filed against employers who are 
covered under Title VII with respect to national origin discrimination unless an identical charge 
filed with the Equal Employment Opportunity Commission (“EEOC”) has been dismissed as being 
outside the scope of Title VII. 

C. ACTION REQUIRED BY EMPLOYERS 

1. Completion of Form I-9 

The most recent Form I-9 must be completed for all new employees.  Currently, the most 
recent Form I-9 is the October 21, 2019, edition.  Form I-9s must be completed within three 
working days after the employee is hired or, if the employee cannot submit the documentation in 
time, no longer than 90 days, provided the employee submits a receipt for the documentation 
needed.  Form I-9s must be retained for the longer of three years from the employee’s date of 
hire or one year after termination. 

2. Avoid Discrimination 

The law now forbids an employer from discriminating against one individual over another 
if both of them are legally entitled to remain and work in the United States.  An employer cannot 
prefer an individual who submits a passport as evidence of employment eligibility over someone 
who submits other types of documentation.  An employer must treat all individuals who can be 
verified as having the same right to work.  The law does not prohibit discrimination of one 
individual who is a citizen or national of the United States over another individual who is an alien, 
if the two individuals are equally qualified. 

3. Avoid Pre-Employment Inquiries 

Title VII and the Hawaiʻi Employment Practices Law both prohibit discrimination based 
upon national origin.  Additionally, regulations adopted by Hawai‘i’s Department of Labor and 
Industrial Relations (“DLIR”) establish strict restrictions on making pre-employment inquiries 
concerning an individual’s ancestry. 
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Therefore, it is important to remember that the verification process does not start until a 
decision has been made to offer the individual employment.  Offers of employment may be made 
subject to the individual being able to produce documentation which allows verification of 
employment eligibility.  In order to avoid claims of discrimination, employers should not ask for 
such documentation until an initial decision is made to hire the individual, subject to the individual 
being verified according to law. 

4. Completion and Retention of Form I-9 

Form I-9 must be completed for all individuals hired, not just those who are aliens.  
Completion of Form I-9 must become an integral part of the employer’s hiring process, and the 
time limits must be strictly observed.  Because Form I-9s are subject to inspection by ICE, it may 
be advisable to keep original Form I-9s in a separate file so that they may be readily produced to 
an officer of ICE without the need to disclose other information in an employee’s personnel file.  
Form I-9s must be retained for at least three years; therefore, it is extremely important to select a 
safe and secure location for their retention. 

5. Copying of Documents is Not Required 

Although it is not required under the Act or the regulations, many employers are 
photocopying the documents used to establish employment eligibility.  Photocopies of the 
documents may assist an employer in defending an allegation that it has not properly verified an 
employee, or that the information contained on a Form I-9 is false.  However, if you copy such 
documents, you should copy them for all employees.  Since employers are only expected by ICE 
to scrutinize every document presented to them for employment or identity verification to make 
certain that the documents appear to be genuine, unexpired, and reasonably relate to the 
employee, if you are not currently copying documents, you may not need to change your policy. 

6. “Grandfathered” Employees 

Employees who were hired before November 6, 1986, do not have to be verified on Form 
I-9.  No Form I-9 would be required if the employee continues employment and at all times has a 
reasonable expectation of employment.  However, an employee who voluntarily terminates and 
then re-applies for employment and is rehired by the company will have to produce documentation 
of employment eligibility to satisfy the Form I-9 if the rehiring occurs after November 6, 1986. 

7. Independent Contractors 

ICE regulations define an “employee” as any person who “provides services or labor for 
an employer for wages or other remuneration.”  8 CFR § 274a.1(f).  Specifically excluded are 
independent contractors and persons whose employment can be considered casual in that it 
involves domestic service in a private home that is “sporadic, irregular, or intermittent.”  8 CFR 
§ 274a.1(h).  The ICE definition for independent contractors is a series of factors to be used in 
determining whether a person is an employee or contractor.  8 CFR § 274a.1(j).  In general, 
independent contractors include individuals or entities that carry on independent businesses, 
contract to do a piece of work according to their own means and methods and are subject to 
control only regarding the results. 

Among the factors enumerated in the regulations to be considered by ICE in making a 
case-by-case determination are:  whether the contractor supplies the tools or materials, whether 
it makes services available to the general public, whether it works for a number of clients at the 
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same time, whether it directs the order or sequence in which the work is to be done and 
determines the hours during which the work is to be done, whether it has the opportunity for profit 
or loss in the business with which it has contracted, and whether it invests in the facilities where 
its work is performed. 

Where ICE finds that the persons were not independent contractors for IRCA purposes, 
the employer could be fined for failing to comply with Form I-9 paperwork requirements. 

ICE focuses on the amount of control the employer has over such workers.  ICE will clearly 
not be bound by IRS determinations whether workers are self-employed for tax purposes.  Each 
situation must be analyzed to determine whether the employer exercises sufficient control over 
the workers for them to be considered employees for IRCA purposes. 

In view of ICE’s position, any employer should be very cautious in relying on the 
independent contractor exception from IRCA’s Form I-9 verification requirements. 

8. Validity Period of Form I-9 

Once an employer has completed a Form I-9 for an employee, that form will remain valid 
for so long as the employee remains with the company and does not need to be re-verified.  An 
employer may rely upon a Form I-9 of an individual who is being rehired, if the employer 
determines that the Form I-9 relates to the individual and the individual is eligible to work.  If upon 
inspection of the Form I-9 the employer determines that the individual is no longer eligible to work 
in the United States, the individual must be re-verified. 

9. Updating Form I-9s 

The Form I-9 must be updated for any employee whose employment eligibility 
documentation expires during the term of their employment.  This requirement normally only 
applies to ICE or DHS-related documents, or an employment authorization document issued by 
DHS itself. 

10. Questions on Form I-9 

For specific questions concerning Form I-9 compliance, Form I-9 audits, and Immigration 
Law, please consult with your legal counsel. 

D. EMPLOYING FOREIGN WORKERS IN THE UNITED STATES 

1. Background 

This section addresses the most common questions facing employers who are interested 
in or are approached about hiring a person from outside the United States (an “alien”).  Generally, 
an employer cannot employ an alien in the United States without specific approval from DHS.  
While there are many different types of working visas available to aliens, by far the most common 
is the H-1B visa, or “Specialty Worker” visa. 

The H-1B visa is a nonimmigrant visa designed for employers who require an alien 
temporary worker whose position requires at least a bachelor’s degree in a specialty occupation.  
Currently, there is an annual cap of H-1Bs that can be issued in a single federal fiscal year 
(October to September).  In the last 3 years, all visas for the entire fiscal year have been 
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exhausted after the electronic lottery conducted by USCIS during the month of March preceding 
the fiscal year which begins October 1 of each year.  Any employer subject to the visa cap should 
first consider availability of H-1B visas.  USCIS conducted an electronic registration for H-1B cap-
subject petitions for the third time in March 2022 for the 2023 fiscal year beginning on October 1, 
2022.  It is expected that USCIS will continue this electronic registration process in future years.  
Additionally, there are special H-1B and similar working visas for aliens from certain countries that 
are subject to different numerical limitations.  Therefore, you should consult legal counsel before 
exploring this option. 

2. Basic Requirements for an H-1B Visa 

In order to qualify for the H-1B visa, the following basic requirements need to be met:  

a. The position must be in a specialty occupation.  This is an occupation that requires 
the theoretical and practical application of highly specialized knowledge and 
requires at least a bachelor’s or higher degree in the specific occupation.  Some 
fields which normally require bachelor’s degrees include, but are not limited to, 
accounting, architecture, education, engineering, law, mathematics, medicine and 
health, physical sciences, and social sciences.  

b. The employer must actually need the services of a member of the specialty 
occupation.  

c. The alien must possess the credentials normally possessed by a person in the 
specialty occupation.  The employer must document that the alien possesses one 
of the following:  
(1) A degree from a U.S. institution of higher education appropriate to the 

specialty occupation;  

(2) A foreign degree equivalent to or higher than a U.S. degree (an equivalency 
evaluation from an expert is normally necessary unless the alien also has 
a U.S. degree in the field which would normally require the equivalent of a 
U.S. bachelor’s degree as a prerequisite);  

(3) An unrestricted state license, registration, or certificate allowing the alien 
the full right to practice in the specialty occupation;  

(4) Experience equivalent to a U.S. degree may be acceptable if the applicant 
has at least three years of work experience in the appropriate area for every 
year of missing education.  In other words, if an alien has three years of 
university education in the right field and three years of relevant work 
experience, the education experience will be met (a US bachelor’s degree 
normally takes four years to complete). 

d. If a license is required by a state to practice in the specialty occupation, the alien 
has the necessary license.  In some cases, the alien can be granted a shorter-term 
visa if he or she possesses a temporary license.  

e. The employer must agree to pay the return transportation costs of the alien to his 
or her home country if the employee is terminated prior to the expiration of the H-
1B visa.  
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3. Department of Labor Processing Requirements 

Before an employer can submit an H-1B application to the USCIS, the employer must file 
and receive approval of a Labor Condition Application (“LCA”) with the U.S. Department of Labor 
(“DOL”).  The LCA must contain four attestations:  

a. The H-1B nonimmigrant will be paid at least the actual wage level paid by the 
employer to all other individuals with similar experience and qualifications for the 
specific employment in question OR the prevailing wage level for the occupation 
in the area of employment, WHICHEVER IS HIGHER.  
The prevailing wage figure can normally be obtained from one of several sources: 
a determination from a state employment security agency (“SESA”) with 
jurisdiction over the place of intended employment, an independent authoritative 
source survey, or another legitimate source.  SESA determinations are the most 
preferable since the DOL has indicated that it will normally not challenge such 
wage findings.  Stricter standards are applied to other sources.  

b. The employment of the H-1B nonimmigrant will not adversely affect the working 
conditions of workers similarly employed in the area of intended employment.  

c. There is no strike or other labor dispute at the place of employment. 
d. A copy of the application has been provided to each H-1B worker employed 

pursuant to the LCA and the employer has provided notice of the LCA to the 
bargaining representative of the workers in the occupation or, if there is no 
bargaining representative, the LCA has been posted for ten days in at least two 
conspicuous locations where the LCA will be employed.  New regulations impose 
complex requirements regarding posting where the employee will be working at 
sites other than where the petitioning employer is located.  

4. LCA Recordkeeping Requirements 

The employer must make the LCA and supporting documents demonstrating compliance 
with the LCA rules available in a public access file in the principal place of employment or actual 
place where the employee will be employed within one business day after the LCA is filed.  Failure 
to comply with the LCA regulations can result in the employer being forced to pay back wages to 
the H-1B worker as well as civil monetary penalties or other administrative penalties and, 
potentially, a bar on the employer sponsoring H-1B workers for a year. 

5. USCIS Processing 

After receiving the approved LCA, the employer must submit to USCIS the LCA form along 
with its petition document and supporting documentation and filing fee.  USCIS currently takes 
several months to process these applications.  Additionally, the employer should first determine 
whether H-1B visas are still available under the cap.   

6. Temporary Term of Employment 

H-1B workers may stay in H-1B status in increments of three years, for a maximum of six 
years.  After that time, the worker is required to remain out of the U.S. for at least one year before 
being able to resume H-1B status.  Also, the doctrine of “dual intent” applies to H-1B visas.  This 
means, simply, that an H-1B applicant is permitted to seek permanent residence and still obtain 
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an H-1B visa as well as visa re-issuance and a visa extension.  The H-1B applicant does not need 
to establish non-immigrant intent.  

7. Other Non-immigrant or Permanent Employment Issues 

It is possible to employ aliens on a temporary basis under other various visas (e.g., J-1, 
L-1, E-1, E-2, E-3, H-2A, H-2B, O-1,TN, etc.), however they are too numerous to discuss in this 
manual.  It may also be possible to employ an alien on a permanent basis, however the laws and 
procedures in these areas are quite complicated and beyond the scope of this manual.  Should 
you be interested in such matters, please consult with legal counsel. 
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CHAPTER 26 
FEDERAL PLANT CLOSINGS/STATE DISLOCATED 
WORKERS 

 

COMPLIANCE CHECKLIST 

Employers can help ensure compliance with these laws by taking the following 
steps: 

 If they employ at least 50 employees, comply with the Hawai‘i Dislocated Workers 
Act.  Give 60 days’ advance notice with required details to affected employees or 
their labor union and certain government officials, when any of the employees will 
be terminated or laid off due to a transaction of business interests.  Pay the affected 
employees the difference between their wages and unemployment benefits for four 
weeks if they are eligible for unemployment. 

 If they employ at least 100 employees, comply with the Worker Adjustment and 
Retraining Notification Act.  Give 60 days’ advance notice with required details to 
affected employees and certain government officials, when at least 50 employees 
at single site will lose employment for at least six months due to a shutdown of at 
least part of the site. 

A. HOW THE LAW WORKS 

1. Coverage 

The federal Worker Adjustment and Retraining Notification Act (“WARN”), 29 USC §§ 
2101–2109 and the State Dislocated Workers Act (“DWA”), HRS Chapter 394B do not cover 
employers unless they employ the minimum number of employees. 

WARN covers employers which either: (a) employ 100 or more full-time persons, including 
employees on temporary layoff, but excluding specially defined part-time and seasonal 
employees (i.e., persons employed for an average of less than twenty hours per week or for fewer 
than six of the twelve months preceding the date upon which notice is required); or (b) employ 
100 or more persons, including the specially defined part-time and seasonal employees if they 
work an aggregate of at least 4,000 straight-time hours per week.  The WARN definition of 
“employer” covers entities who are parents of or single employers with the payroll employer under 
certain circumstances.  Wojciechowski v. Kohlberg Ventures, LLC (2019) (claim against venture 
capital firm).     

DWA covers any business entity or individual which has employed at least 50 persons in 
Hawaiʻi at any time during the twelve months preceding the event that triggers the law’s 
requirements.  The DWA definition of “employer” covers anyone who directly or indirectly owns 
or has a controlling interest in the business entity or individual.  In Re Hawai‘i Island Air, Inc. 
(2020) (including minority shareholder under indirect ownership or piercing corporate veil 
theories).  
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2. Different Triggering Events  

The requirements of WARN and DWA do not apply unless certain events trigger them. 

a. Sufficient “Employment Loss” Triggers WARN 

A “plant closing” or “mass layoff” that results in enough employees losing employment 
triggers the legal requirements of WARN. 

A “plant closing” is: (a) a permanent or temporary shutdown of a single site of employment 
or one or more facilities or operating units within a single site of employment, which (b) results in 
an “employment loss,” which (c) affects fifty or more full-time employees (excluding the specially 
defined part-time and seasonal employees referred to above) during any thirty-day period.   

For the purpose of WARN, “employment loss” includes an involuntary termination that 
does not result from cause, a layoff exceeding six months, and a reduction in hours of more than 
fifty percent for a six-month period.  Employment loss does not include a transfer within a 
reasonable commuting distance, or an accepted transfer anywhere, with no more than a six-
month break in employment.  Employees that leave a job because the business is closing have 
not voluntarily departed within the meaning of WARN.  

A “mass layoff” is (1) a reduction in force that (2) is not the result of a plant closing and 
which (3) results in employment loss of at least fifty or more full-time employees (excluding 
specially defined part-time and seasonal employees) who comprise at least thirty-three percent 
of the full-time employee workforce, or at least 500 full-time employees at a single site of 
employment during any thirty-day period. 

Separately, multiple events may not trigger WARN.  However, WARN is triggered when, 
in the aggregate, two or more of the employee groups suffering employment losses exceed the 
required number within any ninety-day period — unless the employment losses resulted from 
separate and distinct actions and were not an attempt to evade WARN.  For planning purposes, 
employers must therefore consider employment losses which occur within ninety days of each 
other. 

WARN triggering events do not include situations where employers hire temporary 
employees with the understanding their employment will be limited to the duration of the project, 
or strikes, or lockouts not intended to evade WARN. 

b. Certain Transactions Trigger DWA  

A “closing,” “partial closing,” “divestiture,” or “relocation” trigger the legal requirements of 
DWA.  For the purpose of DWA: 

“Closing” is the permanent shutting down of all operations within a covered 
establishment due to the sale, transfer, merger, bankruptcy, other business 
takeover or transaction of business interests, or other close of business transaction 
that results in or may result in the layoff or termination of employees by the 
employer. 

“Divestiture” is the transfer of any covered establishment from one employer to 
another because of the sale, transfer, merger, bankruptcy, or other business 
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takeover or transaction of business interests that causes the covered 
establishment’s employees to become dislocated workers. 

“Partial closing” is the permanent shutting down of a portion of operations within a 
covered establishment due to the sale, transfer, merger, or other business 
takeover or transaction of business interests that results in, or may result in, the 
termination of a portion of the employees by the employer. 

“Relocation” is the removal of all or substantially all of the industrial, commercial, 
or business operations in a covered establishment to a location outside the state 
of Hawaiʻi. 

 Under the “closing” and “partial closing” definitions, employers who sell assets (rather than 
stock or member interests) of all their operations or a portion of their operations may trigger DWA 
and the need to give the required notices, even if the asset buyers immediately hire all of the 
seller’s employees.  

3. Required Notices  

If a triggering event occurs, then WARN and/or DWA require that employers provide 
advance written notice to certain individuals. 

WARN prevents employers from engaging in triggering events until they give specific 
advance written notices to unions, unrepresented employees, and certain government officials at 
least sixty, but not more than seventy-four days beforehand. 

DWA requires employers to give different advance written notices to employees and the 
Department of Labor and Industrial Relations (“DLIR”) director at least sixty days before triggering 
events. 

Employers may combine the notices when both WARN and DWA apply. 

a. Shortened Notice 

In certain situations, employers may be able to give shorter notice. 

(1) WARN 

An employer may give shorter WARN notice where (1) the employer is actively seeking 
capital or business that will avoid or postpone the plant closing and it reasonably and in good faith 
believes that the notice will prevent it from obtaining the needed capital or business; (2) the plant 
closing or mass layoff is due to circumstances not foreseeable at the time notice would otherwise 
have been required; or (3) the plant closing or mass layoff results directly from a natural disaster.  
Employers must give as much notice as is practicable in these situations and explain why they 
could not provide sixty days advance notice. 

(2) DWA 

Employers that are actively seeking a buyer for a sale, transfer, or merger are not required 
to provide notice until the employer has entered into a binding agreement for the sale, transfer, 
or merger that results in a divestiture. 
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b. Sales of Businesses 

The requirements of WARN and DWA often apply when businesses are sold. 

(1) WARN  

Sales of businesses trigger WARN notice requirements if there is an employment loss.  
The seller remains responsible for giving the required notice for any related plant closing or mass 
layoff which occurs until and including the effective date of the sale.  The buyer becomes 
responsible for giving any required notices thereafter.  For purposes of WARN, all employees of 
the seller as of the effective date of the sale are considered employees of the buyer immediately 
after the effective date of the sale. 

(2) DWA 

Sales of assets probably trigger DWA requirements, regardless of whether any employees 
are actually unemployed.  Sales of stock probably do not trigger DWA requirements, unless any 
employee loses employment as a result. 

4. Required Payments 

DWA requires employers to make payments to certain employees, even if the employers 
comply with the advance notice requirements. 

DWA requires employers to pay a dislocated allowance to employees who are eligible for 
unemployment benefits.  The dislocated worker allowance is an amount equal to the difference 
between average weekly wages and weekly unemployment insurance benefits received.  
Employers must pay the dislocated worker allowance to affected employees each week that they 
are eligible for unemployment compensation benefits, up to a maximum of four weeks.  Affected 
employees are not eligible for the allowance if they receive supplemental unemployment 
compensation or other similar benefits (such as severance pay) upon termination from 
employment as the result of a collective bargaining agreement. 

Employers without a collective bargaining agreement may amend their severance and 
pre-funded vacation pay plans covered by ERISA to integrate the dislocated workers allowance 
with benefits otherwise available under these plans. 

DWA requires employers to pay affected employees on the effective date of the closing 
all wages, benefits, and other forms of compensation due and owing to them. 

5. Remedies 

WARN and DWA require employers to pay monetary remedies if the employers violate 
the applicable requirements.  The employers may reduce the monetary remedies by taking certain 
steps. 

a. WARN 

Employees, unions, and units of local government may sue to enforce WARN in federal 
courts.  Employers who violate WARN requirements may be liable for wages and benefits to each 
aggrieved employee for each day the violation continues (less certain voluntary payments to the 
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employee and third parties on behalf of the employee) for the period of violation, up to sixty days, 
but no more than half the number of days the employee was employed.  Employers who violate 
WARN requirements may also be liable to their state and local governments for a civil penalty of 
up to $500 per day unless the employer pays the employee penalties within three weeks after 
ordering the shutdown or layoff.  A court may reduce these penalties if it finds the employer acted 
in good faith.  A court may also award reasonable attorneys’ fees to the prevailing party in a 
WARN Act suit. 

b. DWA 

Employees or their designated agents or representatives may sue to enforce their rights 
under DWA in state courts. 

Employers that violate the notice requirements of DWA may be liable to affected 
employees for an amount equal to back pay and benefits for the period of violation not to exceed 
sixty days.  This liability may be reduced by any (a) wages the employer pays during the notice 
period and (b) voluntary and unconditional payment not required by a legal obligation. 

Employers that violate the DWA notice requirements are also subject to civil penalty not 
to exceed $500 per day, which employers may avoid by satisfying their liability to the affected 
employees within three weeks of closing.  The court may award the plaintiffs, in addition to any 
judgment, attorneys’ fees and costs and provide injunctive relief “in appropriate circumstances.” 

c. Officer, Director, and Shareholder liability 

Officers, directors, and shareholders may be exposed to claims for insolvent employers 
who violate WARN and/or DWA, based on claims they breached their fiduciary duty to, or directly 
or indirectly owned or controlled the employer.  See Stanziale v. MILK072011, LLC (In re Golden 
Guernsey Dairy LLC (2015) and In re Hawai‘i Island Air, Inc. (2022)). 

In re Hawai‘i Island Air, Inc. (2022) defines “employer” liable for violation of Hawai‘i DWA 
to include (a) two companies who owned the covered establishment, because they each were 
one-third owners who each had power to elect one of three directors and acted in unison, and (b) 
individuals and a trust who “directly or indirectly owned” and “controlled” the covered 
establishment, because they ultimately owned the companies who owned the covered 
establishment and deferred to one individual’s decisions on all respects. 
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CHAPTER 27 
WORKPLACE VIOLENCE 

 

COMPLIANCE CHECKLIST 

Employers can help ensure compliance with these laws by taking the following 
steps: 

 Develop a policy against workplace violence. 
 Train employees to comply. 
 Thoroughly investigate every report. 
 Take appropriate action. 
 Check references and conduct criminal record checks, after conditional offers.  

A. BACKGROUND 

Employees may be entitled to workers’ compensation benefits for injury caused by 
violence in the workplace, unless their employer can offer evidence overcoming the presumption 
that the injury was because of their employment.  Miyamoto v. Wahiawa Gen. Hosp. (2003). 

Employees may not be entitled to workers’ compensation benefits for injury caused by 
workplace violence if the injury was not because of their employment.  In that case, employers 
may be civilly liable for not controlling violence occurring on the employer’s premises, if they knew 
or had reason to know they were able to control the violence and of the need and opportunity to 
exercise the control.  Rafol v. Mateo (2012). 

Managers may be civilly liable for not preventing violence if they engage in “willful and 
wanton misconduct.”  In other words, if they engage in conduct:  (1) actually intending to cause 
injury; or where they (2) (a) know of a peril, (b) know injury is a probable, not just a possible, result 
of the peril, and (c) consciously fail to avoid the peril.  Iddings v. Mee-Lee (1996). 

The Hawaiʻi Occupational Safety and Health Division (“HIOSH”) may penalize employers 
for not:  (a) having or implementing an effective workplace violence training program; (b) 
maintaining an effective written program to identify, evaluate and control workplace violence; and 
(c) firing an employee who engaged in workplace violence.  DLIR v. Si-Nor, Decision No. 11 
(2006), available at http://labor.hawaii.gov/hlrb/files/2013/01/Dec.-11-OSH-2003-17-DLIR-v.-Si-
Nor.pdf. 

B. HOW THE LAW WORKS 

In Miyamoto, the Hawaiʻi Intermediate Court of Appeals held the employee’s injury was 
presumably because of her employment because evidence did not explain why she suddenly fell 
backwards and hit the base of her skull on a lightly carpeted concrete floor.  A court may similarly 
hold an employee’s injury was presumably because of their employment if evidence does not 
explain why the workplace violence occurred.  
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In the Rafol case, the Hawaiʻi Intermediate Court of Appeals held the worker compensation 
exclusive remedies did not bar the heirs of employee Rafol from suing a hotel when another 
employee, Mateo, shot and killed Rafol because of an extramarital affair between Rafol and 
Mateo’s wife.  The court held, however, that the hotel was not liable for Rafol’s death because the 
hotel had no reason to know of the need to control Mateo.  The court explained that although the 
hotel was aware Mateo knew of the affair, the hotel had no reason to know Mateo would harm 
Rafol on hotel property, that Mateo had violent tendencies, or that he was upset at work about 
the affair.  If Rafol’s heirs showed the hotel knew or had reason to know that Mateo had violent 
tendencies, or that he was upset at work about the affair, they may have prevailed in the lawsuit. 

In Iddings, the Hawaiʻi Supreme Court held a doctor in charge of a hospital’s intensive 
care unit could be civilly liable for not preventing injury to a nurse who was helping subdue a 
violent patient if the doctor:  (a) knew there was a risk of injury resulting from overcrowding the 
unit with patients and furniture, (b) knew injury was the probable, not only possible, result of the 
overcrowding, and (c) consciously failed to avoid the peril.   

In the Si-Nor case, HIOSH penalized the employer for failing to provide a workplace free 
from the hazard by not:  (a) having or implementing an effective workplace violence training 
program, (b) maintaining an effective written program to identify, evaluate, and control workplace 
violence, and (c) firing an employee who engaged in workplace violence.  

C. RECOMMENDED PRECAUTIONS 

1. Develop a Written Policy Against Workplace Violence 

The written policy should inform employees what it covers, how to respond to an incident, 
that they must immediately report the incident, to whom they must report the incident, and what 
the employer will do in response to the report.  Here is a sample: 

The Company believes in encouraging a safe work 
environment and has a firm policy against verbal or physical threats 
of violence or violence toward any employee.  Any employee who 
believes the words or actions of another employee, customer or 
third party is a threat of violence should immediately report it to their 
supervisor or any other manager.  The Company will promptly 
investigate all reports and keep them confidential to the extent 
possible.  If the Company finds any employee violated this policy, it 
will impose discipline up to and including termination.  The 
Company prohibits retaliation against any employee who reports a 
violation, unless the employee knows the report is false. 

Each employee should be required to acknowledge they have read and understand the policy, 
either as part of the employee handbook or separately. 

2. Train Employees to Comply with the Policy 

The training should ensure that employees understand the written policy, the verbal or 
physical threats of violence and violence that violates it, and their duty to promptly report any 
violations to their supervisor. 
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3. Thoroughly Investigate Every Report 

Management should promptly investigate every report by interviewing the employee who 
made the report, the individual who allegedly engaged in the verbal or physical threat of violence 
or violence, and all others who may have witnessed the incident or worked with the individuals 
involved.  The interview should determine:  (a) whether or not the reported incident occurred, and 
(b) if it did occur, the reason(s) why it happened. 

4. Take Appropriate Action 

If the investigation determined a threat of violence or violence occurred, management 
should take action to remedy the violation and make sure it does not happen again.  The only 
action for a violation will often be discharge and a trespass warning under HRS § 708-814(1)(b).  
In some cases, a temporary restraining order (“TRO”) may be necessary.  A Petition for a TRO 
form is available at http://www.courts.state.hi.us/self-help/courts/forms/oahu/district_court_forms. 

5. When Hiring, Check References and Conduct Criminal History Record Check 

The Company should check applicants’ references before hiring them, after obtaining their 
release of prior employers who provide information.  Prior employers should disclose any previous 
threats of violence or violence.  The Company should conduct criminal history record checks, 
after giving conditional employment offers.  Employers are limited to considering only felony 
convictions in the previous seven years and misdemeanor convictions in the previous five years, 
excluding periods of incarceration.  Convictions for offenses involving threats of violence or 
violence will often rationally relate to working with others.  

6. Other Information 

The Hawaiʻi Workplace Violence Working Group Committee published a manual entitled 
Workplace Violence, Prevention, Intervention, and Recovery.  The manual is available at 
http://ag.hawaii.gov/cpja/ccp/cpcommunity/workplace-violence-manual/.  

http://www.courts.state.hi.us/self-help/courts/forms/oahu/district_court_forms
http://ag.hawaii.gov/cpja/ccp/cpcommunity/workplace-violence-manual/
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CHAPTER 28 
PRIVACY IN THE WORKPLACE 

 

Whether work or non-work-related and whether on or off the job site, technology 
has drastically increased an employer’s ability to gather information about employees and 
monitor their activities.  This Chapter discusses the laws that limit an employer’s ability to 
obtain and use such information. 

COMPLIANCE CHECKLIST 

 Hawaiʻi employers comply with the various laws protecting employees’ privacy by 
taking the following steps: 

 Determine whether notice and authorization requirements apply to investigations 
or background checks of an individual. 

 Make the required certifications and disclosures for consumer reports. 
 Adopt policies that limit employees’ expectations of privacy in activities affecting 

the workplace. 
 Comply with applicable standards for storage and handling of personal identifying 

information. 

Employers should work closely with their IT department to implement administrative, 
physical, and technical safeguards and procedures to reduce the risks that a security breach will 
occur. 

It is important that IT personnel define with precision what constitutes “unauthorized 
access to and acquisition” of unencrypted information and that data containing personal 
information be encrypted, as any level of encryption is afforded a safe harbor from the notice 
provisions. 

Employers should draft and implement an incident response plan to address issues raised 
by HRS Chapter 487N and develop and implement policies and procedures to protect against 
unauthorized access to or use of personal information after its disposal per HRS Chapter 487R. 

Employers should designate an employee to be responsible for privacy matters and for 
coordinating internal notification procedures.  Employees should know to call this person if a 
security breach is suspected, and the designated person should be trained in taking actions to 
stop or minimize unauthorized access upon learning of a breach. 

A. CREDIT AND BACKGROUND CHECKS  

1. Background 

The Fair Credit Reporting Act (“FCRA”) places various disclosure and authorization 
requirements on employers who obtain and use information from consumer reporting agencies 
regarding a job applicant or current employee.  Although the law specifically applies to consumer 
credit reports, it also applies to educational background checks, employment histories, license 
checks, and any other personal information obtained from a person or entity which regularly 
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engages in whole or in part in assembling or evaluating consumer credit, or other information on 
consumers, for the purposes of furnishing such information to third parties.  Reports received on 
an employee from a private investigator, for example, are treated as consumer reports covered 
by the Act. 

The FCRA generally requires employers to notify an individual of the employer’s intent to 
obtain a consumer report or investigative report, and to obtain an authorization in writing from the 
individual agreeing to the procurement of the report.  Moreover, specific notices must be given 
when an employer takes an adverse employment action based on information obtained from a 
consumer report or investigative consumer report. 

2. How the Law Works 

There are two kinds of reports associated with FCRA in the employment context.  

a. Consumer Report 

A consumer report is any written, oral, or other communication of any information by a 
consumer reporting agency that bears on an individual’s credit worthiness, credit standing, credit 
capacity, character, general reputation, personal characteristics, or mode of living that is used or 
expected to be used in whole or in part to establish the individual’s eligibility for (among other 
things) employment. 

b. Investigative Consumer Report 

An investigative consumer report is based, at least in part, on personal interviews 
conducted with neighbors, friends, former employers, or associates of the applicant or employee.  
Reports made by private investigators or a consumer credit reporting agency who directly 
question neighbors, friends, associates, former employers, or others will be considered 
investigative consumer reports.  Specific factual information on a consumer’s credit record 
obtained directly from a creditor of the consumer or from the consumer, however, will not be 
considered an investigative consumer report. 

To be considered a consumer report or investigative consumer report, the information 
must come from a “consumer reporting agency,” an entity which regularly engages in whole or in 
part in assembling or evaluating consumer credit or other information on consumers for the 
purposes of furnishing such information to third parties.  In addition, a report of transactions or 
experiences between the applicant or employee and the person or entity making the report is not 
considered a “consumer” report.  Accordingly, if an employer directly contacts an applicant’s 
employment references, the information obtained is not considered a consumer report.  Similarly, 
if an employer directly contacts an applicant’s former employer to obtain information about a job 
applicant, the information obtained is not considered a consumer report.  If an employer uses a 
consumer credit agency to obtain the same information, however, the information will be treated 
as an investigative consumer credit report. 

The U.S. Federal Trade Commission (“FTC”), which enforces the FCRA, has issued staff 
opinion letters stating that the following are not considered consumer reports or investigative 
consumer reports subject to coverage under FCRA:  (1) criminal records or court records which 
are directly obtained by the employer from a state agency which provides such information to the 
general public; and (2) the results of a drug test, when provided directly by the testing laboratory 
to the employer.  Thus, criminal history records obtained directly by an employer from the Hawaiʻi 
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Criminal Justice Data Center or the Hawaiʻi Judiciary web site (Ho`ohiki) are not considered 
“consumer reports.”  However, if any of the above information is provided to an employer through 
an intermediary, such as a credit reporting agency or private investigator, the report of the 
intermediary containing such information may be treated as a consumer report.  In the FTC’s first 
social media enforcement action in 2012, the Commission concluded that the consumer profiles 
Spokeo, Inc., a consumer reporting agency, gathered from social media and offline sources were 
“consumer reports,” and ordered Spokeo to pay $800,000 for its FCRA violations.  The FCRA 
imposes civil penalties for non-compliance.   

Employers who willfully fail to comply with any of FCRA’s requirements are liable to an 
applicant or employee for any actual damages sustained of not less than $100 and not more than 
$1,000, as well as punitive damages and attorneys’ fees.  Employers who obtain a consumer 
report under false pretenses or knowingly without a permissible purpose are liable for actual 
damages or $1,000, whichever is greater.  Negligent violation of FCRA subjects an employer to 
liability for actual damages sustained by the applicant/employee, as well as attorneys’ fees. 

3. Action Required by Employers 

The FCRA imposes detailed disclosure and authorization requirements relating to the 
procurement and use of consumer reports.  Specific disclosures must be made to applicants and 
employees:  (1) before obtaining a consumer report; (2) before making an adverse employment 
decision regarding the applicant, such as a denial of employment, transfer, promotion, etc.; and 
(3) after taking an adverse employment action.  As noted below, differing disclosure obligations 
apply to consumer reports, investigative consumer reports, and consumer reports made in 
connection with an investigation of suspected employee misconduct. 

a. Required Disclosures and Written Authorization Prior to Obtaining a 
Consumer Report 

Before ordering a consumer report regarding a job applicant or current employee, an 
employer must:  (1) make a written disclosure to the applicant or employee of its intent to procure 
a consumer report bearing on his or her credit worthiness, credit standing, credit capacity, 
character, general reputation, personal characteristics, or mode of living; and (2) obtain a signed 
authorization from the employee consenting to the procurement of such a consumer report.  
Failure to obtain consent from employees and applicants can expose an employer to class action 
liabilities.  For example, four lawsuits were filed in 2019 and 2020 against Albertsons, the parent 
company of Safeway, alleging Albertsons obtained consumer reports during background checks 
on employees and job applicants without telling them first.  The lawsuits are about to settle for 
$3.3 million.   

The disclosure of the employer’s intent to procure a written report must be in a separate, 
stand-alone document.  15 USC § 1681b(b)(2)(A).  In addition, the written disclosure must be 
“clear and conspicuous” and consist “solely” of the disclosure so that consumers will not be 
distracted by additional information at the time the disclosure is given.  In Syed v. M-I, LLC (2017), 
the Ninth Circuit, the first federal court of appeals addressing the issue, held that inclusion of a 
liability release in the FCRA disclosure is a willful violation of the FCRA.  Subsequently, the Court 
in Gilberg v. Cal. Check Cashing Stores (2019) clarified any extraneous language in the 
disclosure would be a violation of the FCRA, even information about the individual’s rights or 
“other, state-mandated disclosure information” that may assist the individual in understanding the 
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employer’s intentions and their rights.1  Most recently in Walker v. Fred Meyer, Inc. (2020), the 
Court ruled that language informing the applicant that they can obtain and inspect consumer 
reporting agency’s file about the applicant violated FCRA’s “stand-alone” requirement.  The 
“stand-alone” requirement, however, does not prohibit an employer from including both the 
disclosure and the written authorization in a single document. 

b. Required Disclosures and Written Authorization Prior to Obtaining an 
Investigative Consumer Report 

An employer who wishes to obtain an investigative consumer report must meet the 
following requirements in addition to the requirements necessary to obtain a consumer report:  

(1) no later than three days after requesting the report, the employer must: 
(a) make a written disclosure of its intent to obtain an “investigative consumer report” 

which will include information regarding the applicant’s or employee’s character, 
general reputation, or mode of living;  

(b) disclose, in writing, that the applicant/employee has a right to request an additional 
disclosure from the employer which describes the nature and scope of the 
investigation requested from the consumer reporting agency, by making a written 
request to the employer within a reasonable time after receipt of the initial 
disclosure of the employer’s intent to procure a consumer report; and  

(c) provide the applicant/employee with a written summary of rights in a form approved 
by the FTC; and  

(2) the employer must certify to the credit reporting agency that it has properly made the 
required disclosures and will provide additional disclosures upon the request of the 
applicant/employee as required by law.   

15 USC § 1681d(a). 

If an employer receives a request for such additional information in (1)(b), it must make 
the disclosure in writing mailed or otherwise delivered to the employee/applicant within five days 
after receipt of a request for additional information.  The disclosure should accurately describe 
the request for information made to the consumer-reporting agency.  15 USC § 1681d(b).  A Ninth 
Circuit district court ruled that the employer violated § 1681d(a)(1) by not telling the employees 
they could obtain a copy of their credit reports or how they could do it.  Limson v. Bridge Prop. 
Mgmt. Co. (2019).  

                                                 
1 Following Syed v. M-I, LLC, the year of 2018 saw a number of multi-million-dollar settlements of 
FCRA class actions based on deficient disclosure forms: In Perez v. Performance Food Group, 
Inc. et al. (2017), plaintiff was asked to fill out a disclosure and authorization form for background 
checks when applying for employment.  As the disclosure contained superfluous language 
regarding an applicant’s contact information, previous addresses, driver’s license information, 
citizenship status, employment history and education history, plaintiff brought a class action 
alleging FCRA violations.  The case was settled for $2 million.  Likewise, in Schofield v. Delta Air 
Lines, Inc. (2018), plaintiffs alleged the disclosure forms contained extraneous information.  The 
case was settled for $2.3 million.  In Feist v. Petco Animal Supplies, Inc. (2018), Petco was sued 
for burying FCRA disclosures among other pages of fine print and did not provide stand-alone 
disclosure.  The case was settled for $1.2 million.   
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c. Use of Electronic Disclosure and Authorization 

Following the enactment of the federal Electronic Signatures in Global and National 
Commerce Act (“E-Sign Act”) in 2000, the FTC has taken the position that electronic disclosure 
and authorization will satisfy the written disclosure and signed authorization requirements as long 
as all other requirements of FCRA and E-Sign Act are met.  Specifically, the electronic record and 
signature must be capable of being retained and accurately reproduced for later reference and 
the instructions provided to the consumer must be clear. 

d. Required Certifications to Consumer Reporting Agencies 

In order to obtain a consumer report on an applicant/employee, an employer must certify 
to the consumer reporting agency that:  (1) it has provided a written disclosure of its intent to 
obtain a report to the applicant/employee and has received a written authorization for the 
procurement of the consumer report; (2) in the event the employer takes an adverse employment 
action based on the consumer report, it will provide the applicant/employee with a copy of the 
report and the FTC summary of consumer rights; and (3) the consumer report will not be used in 
violation of any applicable state or federal equal employment opportunity law or regulation. 

e. Required Disclosure Before Making an Adverse Employment Decision 

Prior to taking any adverse action (i.e., refusal to hire, denial of promotion, denial of 
transfer, termination, etc.) based on a consumer report or investigative consumer report, an 
employer must:  (1) provide the applicant/employee with a copy of the report; and (2) provide the 
applicant/employee with a written summary of FCRA rights in a form prescribed by the Bureau of 
Consumer Financial Protection (CFPB).  Consumer reporting agencies are required to provide 
users with the CFPB summary of FCRA rights.2  The FTC staff has opined that a copy of the 
report and CFPB summary of FCRA rights must be given to an applicant/employee before the 
actual decision to take an adverse action is made.  For example, an employer cannot make a final 
decision to refuse to hire an applicant, then subsequently provide the applicant with a copy of the 
report and CFPB summary of rights.  The disclosure must predate the decision to take an adverse 
action.  For this reason, employers may wish to provide applicants/employees with copies of their 
consumer report and a CFPB summary of rights in every case, immediately upon receipt of such 
documents from the consumer-reporting agency. 

f. Required Disclosure After Making an Adverse Employment Decision 

After making an adverse employment decision based on either a consumer report or 
investigative consumer report, employers must provide the following disclosures in writing, orally, 
or electronically to applicants/employees:  (1) a notification of the adverse employment action; (2) 
the name, address, and phone number of the consumer reporting agency that supplied the report; 
(3) a written statement that the consumer reporting agency that supplied the report did not make 
the decision to take the adverse action and cannot provide the applicant/employee with a reason 
for the adverse action; (4) a notification of the employee/applicant’s right to obtain a free copy of 
his or her consumer report by contacting the consumer reporting agency within sixty days of 

                                                 
2 In September 2018, the Bureau of Consumer Financial Protection issued a revised model 
summary of rights.  Employers should use the updated notice to minimize the risk of exposure 
from non-compliance and class actions.  The updated notice is available at: 
https://www.consumerfinance.gov/about-us/newsroom/bureau-consumer-financial-protection-
issues-updated-fcra-model-disclosures/. 

https://www.consumerfinance.gov/about-us/newsroom/bureau-consumer-financial-protection-issues-updated-fcra-model-disclosures/
https://www.consumerfinance.gov/about-us/newsroom/bureau-consumer-financial-protection-issues-updated-fcra-model-disclosures/
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receipt of notice of the adverse employment action; and (5) a notification to the 
applicant/employee of his or her right to dispute the completeness or accuracy of the information 
contained in the consumer report, by contacting the consumer reporting agency.  15 USC § 
1681m(a).  These disclosures must be made in addition to the “pre-adverse action” disclosure of 
a copy of the applicant/employee’s consumer report and CFPB summary of FCRA rights. 

g. Limitations on Use of Credit Information 

Under Hawaiʻi law, it is unlawful for an employer to refuse to hire or employ or to bar or 
discharge an individual from employment, or otherwise to discriminate against an individual 
because of the individual’s credit history or credit report, unless that information directly relates to 
a bona fide occupational qualification (“BFOQ”).  (See Chapter 13 for more information on 
Hawaiʻi’s prohibition on discrimination based on credit history.)  Employers must use caution in 
using credit checks as a selection device.  Employers cannot discriminate against applicants or 
employees because they have filed for bankruptcy or have been subject to a garnishment order.  
HRS § 378-32.  Moreover, it is possible that the use of credit information as a selection device 
will have a disparate impact on members of particular protected classifications and may subject 
an employer to additional liability under Title VII of the Civil Rights Act of 1964.  For example, job 
applicants may claim that the use of credit information has a disparate impact on women, on 
individuals under the age of twenty-five, or on minorities.  If a disparate impact is established, an 
employer must demonstrate that the use of credit information is job-related and consistent with 
business necessity. 

h. Employee Misconduct Investigations 

The Fair and Accurate Credit Transaction Act (“FACTA”) amended FCRA’s notification 
requirements for third-party investigations of employee misconduct.  The FACTA provides that 
the term “consumer report” does not include communications to an employer in connection with 
the investigation of employee misconduct or compliance with law, the rules of a self-regulatory 
organization or the employer’s pre-existing written policies that are not made for the purpose of 
investigating a consumer’s credit worthiness and that are provided only to the employer, a federal 
or state official, a self-regulatory organization or as otherwise required by law. 

Accordingly, employers that hire third-party investigators, including attorneys, to 
investigate misconduct are not required to notify the subject employee of the investigation until 
after taking adverse action.  If adverse action is taken based on information provided by the third 
party the employer is required to provide the employee a summary containing the nature and the 
substance of the communication.  The source of the information need not be disclosed. 

i. Disposal Rule 

Any business or individual who uses a consumer report for a business purpose is subject 
to the requirements of the Disposal Rule (“the Rule”), a part of FACTA.  The Rule calls for the 
proper disposal of information in consumer reports and records to protect against “unauthorized 
access to or use of the information.” 

The standard for the proper disposal of information derived from a consumer report is 
flexible, and allows the organizations and individuals covered by the Rule to determine what 
measures are reasonable based on the sensitivity of the information, the costs and benefits of 
different disposal methods, and changes in technology.  Although the Rule applies to consumer 
reports and the information derived from consumer reports, the FTC encourages those who 
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dispose of any records containing a consumer’s personal or financial information to take similar 
protective measures. 

The Rule applies to people and both large and small organizations that use consumer 
reports, including:  consumer reporting companies, lenders, insurers, employers, landlords, 
government agencies, mortgage brokers, car dealers, attorneys, private investigators, debt 
collectors, individuals who pull consumer reports on prospective home employees, such as 
nannies or contractors, and entities that maintain information in consumer reports as part of their 
role as a service provider to other organizations covered by the Rule.  

The Rule applies to consumer reports or information derived from consumer reports.  The 
FCRA defines the term consumer report to include information obtained from a consumer 
reporting company that is used — or expected to be used — in establishing a consumer’s eligibility 
for credit, employment, or insurance, among other purposes. 

The Rule requires disposal practices that are reasonable and appropriate to prevent the 
unauthorized access to — or use of — information in a consumer report.  For example, reasonable 
measures for disposing of consumer report information could include establishing and complying 
with policies to burn, pulverize, or shred papers containing consumer report information so that 
the information cannot be read or reconstructed; destroy or erase electronic files or media 
containing consumer report information so that the information cannot be read or reconstructed; 
or conduct due diligence and hire a document destruction contractor to dispose of material 
specifically identified as consumer report information consistent with the Rule. 

4. Tips for Employers 

As a practical matter, employers should utilize either a consumer or investigative 
consumer report in limited circumstances. 

If the employer utilizes an investigative consumer report, it should only conduct inquiries 
into areas which are related to the duties and responsibilities of the position at issue.  Exceeding 
the scope of the inquiry beyond what is necessary for a proper evaluation of the position at issue 
exposes the employer to an invasion of privacy tort claim. 

The FCRA does not address the issue of whether an adverse employment action may be 
taken against job applicants or employees who refuse to provide an authorization for a consumer 
report or investigative consumer report.  The FTC has informally stated that it is not a violation of 
FCRA to take an adverse employment action based on such a refusal.  However, such action 
may implicate applicable state laws.  Hawaiʻi law in this area is uncertain.  Employers should 
consult with their Torkildson Katz attorney before taking any adverse action based on an applicant 
or employee’s refusal to provide an authorization required by FCRA. 

B. SEARCH OF COMPANY AND EMPLOYEE PROPERTY 

1. Background 

Violence, use of illegal drugs, and theft of company property contribute to an employer’s 
need to secure its workplace by searching desks, lockers, and personal items brought onto 
company property, and to otherwise monitor employee productivity.  In determining whether a 
search was legal, courts will consider whether the employer is a public or private entity, whether 
it has provided advance notice to employees, whether it has a legitimate business reason for the 
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search, and whether the search was conducted in a reasonable manner designed to protect the 
privacy of employees. 

2. How the Law Works 

The U.S. and Hawaiʻi Constitutions guarantee an individual’s right to privacy.  Although 
the Constitutional right to privacy only applies to governmental and not private employers, private 
employers must still respect an employee’s privacy to avoid claims based upon common law torts 
of invasion of privacy (e.g., misappropriation, intrusion, false light, and unreasonable publicity).  
In recent years there have also been efforts at the state level to provide protection for employees’ 
privacy on social media.  Beginning in 2012, states have introduced legislation to prohibit 
employers from asking employees to turn over their usernames or passwords for their social 
media accounts.  In Hawai‘i, H.B. 1904, which purports to protect employee and student online 
accounts, is currently pending. 

3. Action Required by Employers 

Employers should adopt a policy that reserves the right to search desks, lockers, and other 
private areas and items, including the employee’s person.  Employees should be required to sign 
an acknowledgement form signifying their receipt and understanding of the policy, and consent 
to those areas searched.  While the policy should explain the circumstances which could give rise 
to a search, it should also state that the employer reserves the right to conduct a search in 
specified areas at its discretion.  The policy should warn employees that their failure to abide by 
the policy could result in their termination. 

Before conducting any type of search, the employer should determine the following:   

• Does the employer have a legitimate business reason for the search?   

• Does the employer have credible and objective evidence that the employee to be 
searched violated a company policy?   

• What’s the scope of the search?  Will the conduct of a reasonable search provide 
evidence of a violation?   

• How important is the policy to the business operations?   

• Are employees or the general public placed at greater risk if the employer does not 
conduct the search? 

In a union setting, the employer should review the collective bargaining agreement and 
consider allowing the presence of a union representative even if not required by the contract. 

An employer should also attempt to obtain the employee’s consent prior to the actual 
search and confine the search to the scope of the employee’s consent and conduct the search 
as discreetly as possible.  To avoid any claim for false imprisonment, an employer should:  (1) try 
to create a non-coercive environment, such as by seating the employee near the door and 
emphasizing that the employee may leave at any time; (2) avoid threats to the employee; (3) 
question the employee only for a limited amount of time; and (4) have a witness present.   
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C. SURVEILLANCE AND ELECTRONIC MONITORING OF EMPLOYEES 

1. Background 

The number of employers using technology to monitor workers continues to rise.  At the 
same time, employee use of email, social networking sites such as Facebook and Twitter, and 
video-sharing websites such as YouTube, make it easier for employees to divulge confidential 
information, disparage an employer, and even harass coworkers.  Employer monitoring of these 
activities is governed by common law restrictions on the invasion of privacy and federal statutes 
prohibiting certain types of electronic surveillance. 

Public employees are also protected by Fourth Amendment privacy rights.  However, the 
U.S. Supreme Court has indicated that a public employer may search personal messages stored 
on employer-provided communication devices without violating the Fourth Amendment if the 
search of the personal content is reasonably related to a justifiable search and the search is not 
excessively intrusive.  However, the Hawai‘i Supreme Court has ruled that, with respect to hidden 
surveillance cameras in areas such as breakrooms, employees have an “actual, subjective 
expectation of privacy” that is “objectively reasonable.” Hawaiʻi v. Bonnell (1993).   

2. How the Law Works 

The federal Electronic Communications Privacy Act (“ECPA”) of 1986 governs electronic 
communications in the workplace such as the transfer of signs, signals, writings, images, sounds, 
or data by wire, radio, or any electromagnetic system.  Telephone calls are clearly covered by the 
Act.  Title I of the ECPA (the “Wiretap Act”) protects information that is in transit and addresses 
the interception of wire, oral, and electronic communications.  Title II of the statute (the “Stored 
Communications Act”) governs the privacy, access, and use of stored electronic information.  
Therefore, once a message has been sent and received by the recipient, the message is subject 
only to the Title II protections for stored messages.  It should also be noted that the ECPA only 
protects the contents of messages, leaving employers free to monitor the transactional 
information of the email, including who the sender and recipient(s) are, the length of the message, 
and email subject headings. 

The Stored Communications Act is further divided into two distinct sections.  Section 2701 
of the Stored Communications Act prohibits the intentional, unauthorized access of “a facility 
through which an electronic communication service is provided” unless the service provider or a 
user of the service authorizes the access.  Section 2702 of the Act prohibits a person or entity 
providing an electronic communication service or a remote computing service to the public from 
knowingly divulging the contents of communications stored or maintained by the service.  Most 
employers are not public service providers and therefore remain unaffected by Section 2702 of 
the Act.  However, employers should be mindful of monitoring activities that may violate Section 
2701’s prohibition against unauthorized access of an electronic communication facility. 

The ECPA contains three specific exemptions which may benefit employers.  First, 
electronic communications between two parties may be monitored if one of the parties gives 
consent.  To avail themselves of this exception, employers may require employees to provide 
written consent to the surveillance and monitoring of all phone calls, email, and other electronic 
communication in the workplace.  Second, there is a “business extension” exemption which 
applies when an employer uses a telephone extension to monitor employees in the ordinary 
course of business.  The business extension exemption has been interpreted by some courts to 
require that notice of monitoring be given to employees, and that the monitoring be limited in 
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scope to suspect communications which the employer has a legitimate business reason for 
monitoring or intercepting.  Third, the ECPA contains an exception applying to a “provider” of an 
electronic communication service who intercepts or monitors communications as a “necessary 
incident” to the provision of services, or to protect its rights or property.  It is unclear whether the 
“provider” exception applies to employers that only maintain an internal email system. 

A portion of the ECPA was amended by the Uniting and Strengthening America by 
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act (“USA Patriot Act”).  
Significantly, the USA Patriot Act amends ECPA by adding a new voluntary disclosure exception 
for emergency situations.  If an employer is considered a “provider,” it may voluntarily disclose 
communications to a law enforcement agency if it “reasonably believes that an emergency 
involving immediate danger of death or serious physical injury to any person requires disclosure 
of the information without delay.” 

Furthermore, the USA Patriot Act puts voicemail on par with email with respect to the 
applicable standard the government must satisfy before obtaining such communications.  ECPA 
was amended to treat voicemail as stored data as opposed to stored wire communications.  
Accordingly, the government is permitted to obtain both types of stored communications with a 
search warrant instead of an intercept order. 

Finally, the USA Patriot Act increased the government’s ability to conduct surveillance 
under the Foreign Intelligence Surveillance Act (“FISA”) by permitting “roving taps.”  A roving 
wiretap which allows the government to obtain a court order that does not name a specific line or 
email account to be tapped, but instead allows a tap to any phone line, cell phone or Internet 
account that an individual uses.   

3. Tips for Employers 

The law protects the reasonable expectations of privacy held by employees.  If an 
employer wishes to monitor or regulate employee phone or computer communications, it is 
essential that employees clearly be informed that the employer will engage in such monitoring or 
surveillance, so that employees cannot be deemed to have a reasonable expectation of privacy 
in such communications.  An employer should give notice to employees if it intends to monitor 
telephone calls and obtain a written acknowledgement from employees agreeing that the 
employer has the absolute right to access, monitor, and review all telephone communications and 
email, text messages or Internet transmissions.  Consent effectively circumvents any claim under 
the ECPA or a common law invasion of privacy claim. 

An effective Telephone, Fax, and Computer Resources Policy informs employees that 
email, text messages, voicemail, fax, or Internet communications involving the employer’s 
computers, phone system, and communications equipment are not private.  An explanation 
should also be included notifying employees that deleted electronic communications may still be 
retrieved from the employer’s systems.  The policy should notify employees that the contents of 
an employee’s computer and telephone systems are the sole property of the employer.  The policy 
may delineate some of the circumstances which may lead to surveillance of communications, 
such as preventing excessive use of the systems for personal use, ensuring effective servicing of 
clients, and investigation of illegal activity or activity harmful to the employer’s business. 

Employees should also be required to provide the employer with all passwords used in 
conjunction with the employer’s computer system.  This will prevent employees from claiming that 
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they had a reasonable expectation of privacy in specific information, because the information 
could only be accessed through the use of their personal password. 

Employers should also note that coworkers may attempt to intercept or access other 
employees’ communications.  Employers should prohibit employees from accessing or attempting 
to access other employees’ communications, except when necessary for monitoring purposes or 
other business-related reasons. 

Adopt a separate blogging and social media policy that provides guidelines to employees 
on blogging and social network activities.  The policy should set forth rules of conduct regarding 
posting information relating to the company and prohibit posting of confidential or proprietary 
information.  However, the policy must also comply with the National Labor Relations Act 
(“NLRA”), and employers should contact their Torkildson Katz attorney to ensure their policy is 
compliant.  The policy should also prohibit postings that harass, discriminate, or threaten other 
workers.  For a sample policy, see Chapter 32, Sample Employee Handbook. 

An employer’s Telephone, Fax, and Computer Resources Policy should incorporate and 
refer to the employer’s prohibition on harassment on the basis of sex, race, age, religion, and 
other protected classifications.  Employees should be informed that any abuse of the system, 
such as maintaining files with inappropriate sexual content, accessing inappropriate web sites, 
use of the computer system for personal matters, or communications which violate the employer’s 
policies prohibiting harassment and discrimination, will subject offenders to disciplinary action. 

Although an employer’s Telephone, Fax, and Computer Resources Policy should be 
drafted so as to give the employer broad latitude to monitor communications, in practice, 
monitoring should be limited to situations where monitoring is necessary to protect the employer’s 
legitimate business interests.  To avoid problems with employee morale and liability for invasion 
of privacy, employers should ensure that monitoring be conducted with as little intrusion as 
possible. 

In light of the amendments made to the ECPA by the USA Patriot Act, employers should 
also consider creating a reporting procedure designating which members of management an 
employee should contact when communication is discovered that involves an immediate danger 
of death or serious physical injury.  The designated members of management can then determine 
whether this is a reasonable belief, and accordingly report it to law enforcement if necessary. 

Employers should also make clear to employees that they should not expect their 
communications, stored or otherwise, to be private and insulated from government review. 

In addition, employers must make sure email or Internet activities do not involve protected 
activity under discrimination or labor laws before deciding to discipline an employee for violation 
of the employer’s Telephone, Fax, and Computer Resources Policy. 

As the size and cost of surveillance cameras continue to decrease, more employers are 
using them to monitor the workplace.  There are no current laws limiting the use of these cameras 
in the workplace.  However, employees, customers and the general public all retain the 
reasonable expectations of privacy that certain areas of the workplace will not be subject to 
camera surveillance, with or without notice such as changing rooms, bathroom facilities and the 
like.  It is recommended that employers notify employees of camera surveillance in their employee 
handbook or other similar written format. 
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D. IDENTITY THEFT AND NOTIFICATION OF SECURITY BREACHES 

1. Background 

Security and data breach issues have multiplied in recent years as the world moves into 
the big data era.  As a condition of employment, employees disclose to employers certain types 
of personal information, for example, their Social Security numbers and medical records.  
Employers, as the custodian of sensitive personal information, can be found liable for security 
breaches if they fail to implement reasonable security measures to protect the personal 
information that employees entrust to them.  

With regard to employees’ medical information, liability can arise even absent any security 
breach.  The ADA requires employers that obtain medical information relating to employees’ 
accommodation requests to store them in a confidential medical file that is kept separate from the 
personnel file.  Similarly, the Genetic Information Nondiscrimination Act (“GINA”) requires 
employers to treat employees’ genetic information as confidential medical records that should 
also be stored in a separate medical file.  However, it is worth noting that the Health Insurance 
Portability and Accountability Act (“HIPAA”) does not apply to employees’ health information “in 
employment records held by” a business or an organization “in its role as an employer.”3  

In general, when a security breach occurs, an employer can be found liable under two 
theories:  (1) the employer has breached an implied contract inherently embedded in the 
employment contract; and (2) the employer has failed to comply with the HRS Chapter 487N.  The 
rest of the chapter discusses in detail the requirements under theory (2).  As for theory (1), courts 
are willing to read into the employment contract an implied promise by the employer that it would 
take adequate security measures to protect employees’ personal information.  Thus, breach of 
that implied promise creates liability.  In Castillo v. Seagate Tech. LLC (2017) and Savidge v. 
Pharm-Save, Inc. (2017), current employees and former employees sued their employer for 
security breaches that resulted in exposure of their W-2 forms.  The courts in both cases found 
the employer had implicitly promised to protect employees’ information sufficiently when they 
signed the employment agreements.  

Since January 1, 2007, HRS Chapter 487N attempts to reduce identity theft by impacting 
the manner in which employers handle and store personal information.  The law requires 
businesses and government agencies that maintain records containing a Hawai‘i resident 
individual’s personal information to notify that individual whenever his or her personal information 
has been compromised, regardless of the physical form of the record. 

                                                 
3 This chapter focuses on employers’ duty towards their employees.  Thus, healthcare providers’ 
duty to protect consumers’ medical and personal information stored on its network is beyond the 
scope of this chapter.  In addition to HIPAA, a healthcare provider is also subject to FTC 
investigations.  For example, the FTC found LabMD, Inc. in violation of Section 5 of the FTC Act 
for its unreasonable security practices that exposed the medical and sensitive personal 
information of 9,300 consumers on a peer-to-peer network accessible by millions of users during 
an 11-month period.  Lastly, a healthcare provider can also be liable for its employee’s intentional 
intrusion into its consumers’ sensitive medical information, as an Indiana appellate court opined 
when upholding a $1.44 million jury verdict against Walgreens in 2014.  
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2. How the Law Works 

a. Security Breach 

Under the law, any business that owns or licenses personal information of residents of 
Hawaiʻi, any business that conducts business in Hawaiʻi that owns or licenses personal 
information in any form (whether computerized, paper, or otherwise), or any government agency 
that collects personal information for specific government purposes shall provide notice to 
affected persons that there has been a security breach following discovery or notification of the 
breach. 

A “security breach” is defined as an incident of unauthorized access to and acquisition of 
unencrypted or un-redacted records or data containing personal information where illegal use of 
the personal information has occurred or is reasonably likely to occur and that creates a risk of 
harm to a person.  Any incident of unauthorized access to and acquisition of encrypted records 
or data containing personal information along with the confidential process or key constitutes a 
security breach. 

“Personal information” means an individual’s first name or first initial and last name in 
combination with any one or more of the following data elements, when either the name or the 
data elements are not encrypted: 

(1) Social Security number; 
(2) Driver’s license number or Hawaiʻi identification card number; or 

(3) Account number, credit or debit card number, access code, or password that would 
permit access to an individual’s financial account. 

“Records” includes any material on which written, drawn, spoken, visual, or 
electromagnetic information is recorded or preserved, regardless of physical form or 
characteristics. 

b. Notice to Affected Persons 

Under the law, the disclosure notification shall be made without unreasonable delay, 
consistent with the legitimate needs of law enforcement, and consistent with any measures 
necessary to determine sufficient contact information, determine the scope of the breach, and 
restore the reasonable integrity, security, and confidentiality of the data system. 

The notice to affected persons shall include a description of the following:   

(1) the incident in general terms;  

(2) the type of personal information that was subject to the unauthorized access and 
acquisition;  

(3) the general acts of the business or government agency to protect the personal 
information from further unauthorized access;  
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(4) a telephone number that the person may call for further information and assistance, if 
one exists; and  

(5) advice that directs the person to remain vigilant by reviewing account statements and 
monitoring free credit reports. 

Notice to affected persons may be provided by one of the following methods:   

(1) written notice to the last available address the business or government agency has on 
record;  

(2) electronic mail notice, for those persons for whom a business or government agency 
has a valid electronic mail address and who have agreed to receive communications 
electronically if the notice provided is consistent with the provisions regarding 
electronic records and signatures for notices legally required to be in writing set forth 
in 15 USC § 7001;  

(3) telephonic notice, provided that contact is made directly with the affected persons; and  
(4) substitute notice, if the business or government agency demonstrates that the cost of 

providing notice would exceed $100,000 or the affected class of subject persons to be 
notified exceeds two hundred thousand, or if the business or government agency does 
not have sufficient contact information or consent to satisfy paragraph (1), (2), or (3), 
for only those affected persons without sufficient contact information or consent, or if 
the business or government agency is unable to identify particular affected persons, 
for only those unidentifiable affected persons. 

Substitute notice shall consist of all the following:  (a) electronic mail notice when the 
business or government agency has an electronic mail address for the subject persons; 
(b) conspicuous posting of the notice on the website page of the business or government agency 
if one is maintained; and (c) notification to major statewide media. 

In the event a business provides notice to more than one thousand persons at one time 
pursuant to this section, the business shall notify in writing, without unreasonable delay, the State 
of Hawaiʻi’s Office of Consumer Protection (“OCP”) and all consumer reporting agencies that 
compile and maintain files on consumers on a nationwide basis, as defined in 15 USC § 1681a(p), 
of the timing, distribution, and content of the notice. 

c. Penalties 

Any business that violates any provision of this law is subject to penalties of not more than 
$2,500 for each violation.  The attorney general or the executive director of the OCP may bring 
an action pursuant to this section.  No such action may be brought against a government agency. 

In addition, any business that violates any provision of this law is liable to the injured party 
in an amount equal to the sum of any actual damages sustained by the injured party as a result 
of the violation.  The injured party may be awarded reasonable attorneys’ fees.  No such action 
may be brought against a government agency. 

3. Disposal of Records Containing Personal Information 

HRS Chapter 487R requires any business or government agency that conducts business 
in Hawaiʻi and any business or government agency that maintains or otherwise possesses 
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personal information of a resident of Hawaiʻi to take reasonable measures to protect against 
unauthorized access to or use of the information in connection with or after its disposal. 

Similar to the security breach context, personal information in this context means an 
individual’s first name or first initial and last name in combination with one or more of the following, 
if the data is not encrypted: 

(1) Social Security number; 
(2) Driver’s license number or Hawaiʻi identification card number; or 

(3) Account number, credit or debit card number, access code, or password that would 
permit access to an individual’s financial account. 

Reasonable measures include: 

(1) Implementing and monitoring compliance with policies and procedures that require the 
burning, pulverizing, recycling, or shredding of papers containing personal information 
so that information cannot be practicably read or reconstructed; 

(2) Implementing and monitoring compliance with policies and procedures that require the 
destruction or erasure of electronic media and other non-paper media containing 
personal information so that the information cannot practicably be read or 
reconstructed; and 

(3) Describing procedures relating to the adequate destruction or proper disposal of 
personal records as official policy in the writings of the business entity. 

A business or government agency may satisfy its obligation by exercising due diligence 
and entering into a written contract with, and thereafter monitoring compliance by, another party 
engaged in the business of record destruction. 

Any business that violates any provision of this law is subject to penalties of not more than 
$2,500 for each violation.  The attorney general or the executive director of the office of consumer 
protection may bring an action against an offending business. 

In addition, any business that violates this law shall be liable to the injured party in an 
amount equal to the sum of any actual damages sustained by the injured party as a result of the 
violation and a court may award reasonable attorneys’ fees.   

4. Hawaiʻi Revised Statutes Chapters 487N and 487R 

Employers should understand that HRS Chapter 487N covers information no matter the 
form in which it is stored and that “affected persons” can include employees as well as third-party 
customers. 

HRS Chapter 487N covers not only records in any form, but it makes no distinction 
between theft and the negligent disclosure of personal information.  For instance, the notice 
obligation may be triggered by a lost computer laptop, computer disk, smart phone, or document.  
Employers should train employees on the law and internal procedures, especially those 
employees that handle and transmit personal information. 
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The employer should impose appropriate discipline for violations of any of its 
administrative, physical, or technical safeguards. 

Notice to affected persons may be delayed in situations where law enforcement is 
involved, and a delay is requested by the law enforcement officer.  Accordingly, in responding to 
incidents covered by HRS Chapter 487N employers should carefully determine whether informing 
law enforcement of the security breach is appropriate and recognize that the delayed notice may 
give the employer additional time to formulate a strategy for dealing with potential fallout resulting 
from the notice. 

Notice forms, a security plan, and a destruction of personal information policy should be 
incorporated into an employer’s policy and procedures manual.  The security plan and destruction 
of personal information policy should be reviewed and amended as needed on a regular basis. 

While HRS Chapter 487R does not impose a specific technique for the destruction of 
personal information it is important that companies that shred documents in-house use crosscut 
shredders.  Employers should consult with an IT professional to determine the best way to “wipe” 
hard drives of personal information. 

E. SOCIAL SECURITY NUMBER PROTECTION 

HRS Chapter 487J restricts the access and use of Social Security number information by 
a business or government agency.  Specifically, a business or government agency may not: 

• intentionally communicate or otherwise make available to the general public an 
individual’s entire Social Security number; 

• intentionally print or imbed an individual’s entire Social Security number on any card 
required for the individual to access products or services provided by the person or 
entity; 

• require an individual to transmit the individual’s entire Social Security number over the 
Internet, unless the connection is secure, or the Social Security number is encrypted; 

• require an individual to use the individual’s entire Social Security number to access an 
Internet website, unless a password or unique personal identification number or other 
authentication device is also required to access the Internet website; or 

• print an individual’s entire Social Security number on any materials that are mailed to 
the individual, unless the materials are employer-to-employee communications, or 
where specifically requested by the individual. 

HRS Chapter 487J’s restrictions do not apply to certain transactions requested by the 
individual, required by law, in response to government action, or required for internal or 
administrative purposes within a business or organization.  Penalties include a fine of not more 
than $2,500 per violation, actual damages, and reasonable attorneys’ fees. 

F. PERSONAL INFORMATION AND TAPE RECORDING IN THE WORKPLACE 

1. Personal Information Protection 

Recent years have witnessed a rise in suits based on state privacy law violations and 
intensified legislative efforts in protecting personal information in the workplace.  In April 2021, a 
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nursing and rehabilitation care company agreed to pay $5.4 million to its former employees who 
claimed its fingerprint collection violated the Illinois biometric privacy law, by illegally taking and 
storing employees’ fingerprint information.  

On April 28, 2021, House Bill 1253 HD3 SD1 CD1 was passed in the Senate.  The bill was 
drafted to address privacy concerns arising from mobile applications such as AlohaSafe Alert, 
which are used “to track the whereabouts of individuals who may have been exposed to someone 
testing positive for [COVID-19].”  The bill prohibits employers from requiring an employee to 
download a mobile application to the employee's personal communication device that would 
enable the employee's location to be tracked or the employee's “personal information to be 
revealed” as a condition of employment absent certain exceptions such as consent.  However, as 
“personal information” is not defined in the bill, future compliance can be difficult.   

2. Tape Recording 

Employees are increasingly taking advantage of the recording ability of smart phones and 
miniaturized tape-recording devices to secretly record workplace conversations in order to garner 
evidence of discriminatory, harassing, or other inappropriate conduct by employees or 
supervisors in the workplace.  The effectiveness of such evidence in court cannot be denied.  
Hawaiʻi is one of thirty-eight states and the District of Columbia that are considered “one party” 
consent states.  Thus, as long as one party to the conversation consents to the recording, there 
is no legal violation.  See HRS § 803-42(b)(4).  The ease with which conversations can be 
recorded to create an electronic record of misconduct should lead every manager to assume that 
anything said in the workplace — especially during meetings to investigate workplace conduct — 
is being recorded and preserved in some kind of digital format. 

 Under current National Labor Relations Board (“NLRB” or “Board”) law, which the Second 
Circuit Court of Appeals has upheld, an employer does not have the right to prohibit surreptitious 
recording by employees in the workplace unless agreed to in writing by all parties in advance of 
the recording, and every employer with a “no recording” provision in its handbook should review 
that rule with its labor counsel.  In Whole Foods Market, Inc. (2015), the NLRB found that the 
employer’s rules prohibiting recording of company meetings or conversations violated Section 
8(a)(1) of the NLRA.  The Board explained that Section 7 protects photography and audio or video 
recording if employees are acting in concert for their mutual aid and protection and no overriding 
employer interest exists.  Such protected conduct may include, for example, recording images of 
protected picketing, documenting unsafe workplace equipment or hazardous working conditions, 
documenting and publicizing discussions about terms and conditions of employment, 
documenting inconsistent application of employer rules, or recording evidence to preserve it for 
later use in administrative or judicial forums in employment-related actions.  In Whole Foods 
Market Group, Inc. v. NLRB (2017), the Second Circuit Court of Appeals affirmed and enforced 
the Board’s order, noting that because Whole Foods’ no-recording policies prohibited all recording 
without management approval, employees would reasonably construe the language to prohibit 
recording protected by Section 7. 

 In December 2017, the NLRB reversed the Obama-era ruling in The Boeing Company 
and held that bans on workplace recording are generally lawful.  

 Under certain circumstances, an employer might be well served by recording a meeting 
either to preserve an accurate record or to discourage anticipated misconduct, but it should be 
carefully thought through.   
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CHAPTER 29 
ALCOHOL AND DRUG TESTING 

 

COMPLIANCE CHECKLIST 

 Federal law mandates testing of certain types of employees and governs the testing 
procedures.  Hawaiʻi law does not restrict an employer’s ability to conduct alcohol or drug 
testing, but it does regulate the testing procedures.  While medical marijuana is legal in 
Hawaiʻi, its use may be prohibited by employers.  Federal law never condones 
“recreational” or medicinal use of marijuana despite state initiatives.  Employers can 
ensure compliance with these laws by taking the following steps: 

 Promulgate a written testing policy that details the types of testing and disciplinary 
actions for violations. 

 Test by reliable and legal means. 
 Consider random drug testing of the entire workforce because reasonable 

suspicion-only testing rarely occurs. 
 Use a medical review officer and a substance abuse professional. 
 Apply the policy consistently. 

A. BACKGROUND 

1. General 

As of June 2022, 39 states in the United States and the District of Columbia have laws 
legalizing marijuana in some form.  Only nineteen states (plus D.C.), including Alaska, California, 
Colorado, Oregon, and Washington, have legalized marijuana for recreational use; the others, 
including Hawaiʻi, permit medical marijuana use.  Federal law, however, continues to treat 
marijuana as a drug listed in Schedule I of the Controlled Substances Act.  This conflict can be 
confusing for Hawaiʻi employers and is discussed in detail in Section E.8 of this chapter.  The goal 
of this chapter is to assist an employer in answering two basic questions:  (1) under what 
circumstances does a Hawaiʻi employer have the right to require employees to submit to alcohol 
and/or drug testing; and (2) what procedures must the employer follow to ensure compliance with 
applicable laws and regulations?  Included is a detailed discussion of the dos and don’ts of on-
site screening testing and devices. 

2. Coverage 

If you employ drivers of “commercial motor vehicles” as defined by federal regulations, 
you must conduct drug and alcohol testing that complies with the U.S. Department of 
Transportation’s (“DOT”) drug and alcohol testing regulations.  The DOT regulations specify when 
and how drivers must be tested and create certain consequences for violations.  Testing of all 
other employees must comply with Hawaiʻi law and applicable regulations which govern 
workplace testing procedures. 
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3. Types of Testing 

a. Drug Testing 

Urine is the most common specimen used for laboratory drug testing.  Besides the initial 
screening, confirmatory testing of all positive test results is required for employers covered by 
state and federal DOT substance abuse testing regulations and state law.  Cut-off levels for 
positive test results are established by applicable regulations.  Other bodily fluids like saliva can 
be used for on-site screening.  Note that on February 28, 2022, the DOT published in the Federal 
Register a notice of proposed rulemaking for oral fluid drug testing of employees.  This is an effort 
to prevent employees from cheating on urine drug tests, and provide a more economical, less 
intrusive means of achieving the safety goals of the program.  Hair testing generally is not 
permitted. 

b. Alcohol Testing 

For alcohol testing, breath testing is required for employers covered by state and federal 
DOT regulations.  Breath testing is conducted by trained technicians using state-of-the-art devices 
that accurately record blood alcohol concentration.  Both a screening test and a confirmatory test 
must record a positive test result before the technician will report the result as a confirmed positive 
result.  For all other employers, Hawaiʻi law presently permits the use of urine and blood laboratory 
testing for blood alcohol concentration.  However, urine testing for alcohol is not recommended.  
Breath testing is permitted under state law; if the breath test is positive, a confirmatory test must 
be conducted using a blood specimen. 

On February 25, 2010, the DOT issued a final rule relating to the use of a new alcohol 
screening device.  The breath tube procedures in previous DOT regulations were not consistent 
with instructions for use of the newly approved alcohol screening device.  The main procedural 
difference made by the interim final rule and adopted in this final rule concerns the technician’s 
reading of the alcohol result.  Instead of comparing the color of the crystals in the alcohol 
screening device with the colored crystals in a manufacturer-produced control tube, the new 
alcohol screening device uses an electronic analyzer to provide an automated visual result of a 
negative (a flashing green light) or positive result (a flashing red light) at or above 0.02 percent. 

The DOT retained the requirement that the result be read within 15 minutes to ensure that 
a confirmation test could be conducted in a timely manner.  The DOT issued the rule to “facilitate 
the use of an alcohol screening device that may increase flexibility and lower costs for employers 
who choose to use them over more expensive options previously approved” by the DOT. 

c. On-site Screening 

Since July 2007, Hawaiʻi employers not covered by the DOT regulations may use 
laboratory-conducted substance abuse testing for all of their testing or a combination of on-site 
screening and laboratory-conducted testing.  Since laboratory-conducted substance abuse 
testing can be expensive and take a day or more to get test results, on-site screening may prove 
to be more cost-effective for some employers. 

What is an on-site screening test?  Hawaiʻi law allows employers to use any substance 
abuse on-site screening test for pre-employment and employment substance abuse testing.  A 
“substance abuse on-site screening test” is defined as any portable substance abuse test that 
either meets the requirements of the U.S. Food and Drug Administration (“FDA”) for commercial 
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distribution or “is manufactured by a facility that is minimally certified as meeting the ISO 13485 
standard established by the International Organization for Standardization (“ISO”) and which may 
be used by an employer in the workplace.” 

This means that any on-site substance abuse screening device that meets the broad 
requirements of Hawaiʻi law may be used by employers.  If the employer chooses to use 
substance abuse on-site screening devices for its workplace, it should select the most reliable 
and most appropriate device since there are dozens of such devices on the market. 

B. HOW THE LAWS WORK 

At present, there are no federal or state constitutional prohibitions against substance 
abuse testing by private employers.  Public employers, however, should consult with a Torkildson 
Katz attorney. 

1. The Rehabilitation Act and the Americans with Disabilities Act 

Current illegal drug use is not considered a disability under the Rehabilitation Act (the 
“Rehab Act”) or the Americans with Disabilities Act (“ADA”).  However, an employer may not 
discriminate against an employee because of his or her past history of illegal drug addiction.  
Alcoholism is recognized as a disability under both state and federal law.  But employers may 
prohibit employees from being under the influence of alcohol or drinking alcohol while working 
and/or in the workplace.  Furthermore, alcoholics can be required to satisfy the same performance 
and behavior standards applied to other employees.  In Larson v. United Natural Foods West Inc. 
(2013), the Ninth Circuit Court determined that a commercial driver diagnosed with an alcohol 
dependency was not a qualified individual with a disability to fall within the protection of the ADA.  
The court referenced the fact that DOT regulations prohibit a driver with a current diagnosis of 
alcoholism from operating a commercial motor vehicle.  

Even if an alcoholic or former drug user is considered “disabled,” the Rehab Act will still 
not apply unless the employee is qualified to do the job in spite of the disability.  Under 29 USC § 
705(20)(D), an employee is not qualified if the alcohol use:  (1) prevents the employee from 
performing the duties of the job in question; or (2) would constitute a direct threat to property or 
the safety of others.  The first test has, however, effectively been replaced by federal regulations 
which consider a disabled employee qualified if “capable of performing the essential functions of 
the job . . . with reasonable accommodations to his or her handicap.”  Courts have ruled that 
reasonable accommodation for alcohol or drug users includes time off to attend rehabilitation or 
detoxification programs. 

Once the Rehab Act applies, the employer may require alcohol and drug testing only if the 
testing does not discriminate against the disabled employee and no adverse employment actions 
are taken against disabled employees determined to be qualified.  In Clifford v. Rockland Cty. 
(2013), a recovering alcoholic complained that her employer’s requirements for “no alcohol in the 
blood” rule and random alcohol testing for one year after her return to work was discriminatory 
because of her disability.  The court found that the requirements were warranted by the 
circumstances, and that such “special conditions” imposed upon employees identified as 
substance abusers do not violate the ADA. 

The ADA does not restrict workplace drug testing.  However, alcohol testing may be 
considered a medical examination under the ADA.  Consequently, alcohol testing should be 
conducted only if it is:  (1) job-related; and (2) consistent with business necessity. 
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2. Federal Drug-Free Workplace Act 

All businesses that enter into new procurement contracts with the federal government for 
goods or services of $250,000 or more must comply with the federal Drug-Free Workplace Act.  
This includes certification by each potential contractor that it will maintain a drug-free workplace 
if awarded the contract. 

These requirements apply only to prime contractors and not to subcontractors.  Although 
the Drug-Free Workplace Act does not mandate any workplace testing, a contractor may institute 
a testing program on its own initiative.  Specifically, federal contractors must take all of the 
following affirmative steps to certify their drug-free status: 

a. Publish Notice 

The contractor must publish a notice prohibiting unlawful manufacture, distribution, 
dispensation, possession, or use of a controlled substance in the workplace and specifying the 
disciplinary action that will be taken against violators. 

b. Distribute Notice 

The notice must be distributed to all employees. 

c. Establish Program 

A drug-free awareness program must be established to inform employees of:  (1) the 
hazards of drug use; (2) the employer’s policy of maintaining a drug-free workplace; (3) the 
availability of counseling or rehabilitation programs; and (4) the disciplinary actions that will be 
taken against violators. 

d. Notification to Employees 

Each employee must receive notice that, as a condition of employment, the employee will:  
(1) abide by the terms of the notice; and (2) notify the employer of any criminal drug statute 
conviction for a violation occurring in the workplace no later than five days after such conviction. 

e. Notification to Agency 

The contracting agency must be notified within ten days after the employer receives notice 
from an employee that (s)he was convicted for a workplace violation of any criminal drug statute. 

3. Federal Department of Defense and Department of Transportation 
Regulations 

Two sets of federal regulations require drug testing in the workplace.  These regulations 
are administered by the U.S. Department of Defense (“DoD”) and the DOT.  Since these 
regulations are subject to revision by the agencies, employers should seek assistance from your 
Torkildson Katz attorney prior to implementing any testing program.  For example, the DOT 
frequently updates its drug and alcohol testing regulations.  Those changes require covered 
employers to update their testing policies and procedures. 
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a. Department of Defense 

The DoD requires that specific contractors establish programs to test for the use of illegal 
drugs by employees in sensitive positions.  Covered contractors are those who have contracts 
involving access to classified information and for whom the contracting officer has determined 
coverage is necessary for reasons of national security or for the purpose of protecting the health 
or safety of those using or affected by the product or performance of the contract. 

An employee in a sensitive position is defined as “an employee who has been granted 
access to classified information or employees in other positions that the Contractor determines 
involve national security, health or safety, or functions other than the foregoing requiring a high 
degree of trust and confidence.”  The programs must include random drug testing. 

b. Department of Transportation 

Employers with drivers of commercial motor vehicles (i.e., vehicles with a gross vehicle 
weight of more than 26,000 pounds, which carry sixteen or more passengers including the driver, 
or carry hazardous substances) in all sectors of the public and private transportation industry are 
required to perform random drug tests, as well as pre-employment, reasonable suspicion, post-
accident, return-to-duty, and follow-up testing.  Employees who test positive for marijuana, 
cocaine, opiates, amphetamines, phencyclidine (“PCP”), methylenedioxyamphetamine (“MDA”), 
and opioids:1  (1) must be removed from their driving duties; (2) must be evaluated by a Substance 
Abuse Professional (“SAP”) who shall recommend an education and/or treatment program; and 
(3) may perform safety-sensitive job duties only with certification from a SAP that the employee 
has completed the recommended program.  For 2022, the random testing rate for drug testing is 
fifty percent and ten percent for alcohol testing.  https://www.transportation.gov/odapc/random-
testing-rates. 

Covered employers also must conduct alcohol testing of drivers of commercial motor 
vehicles.  These rules require breath alcohol testing for reasonable suspicion, post-accident, 
return-to-duty, and follow-up.  Alcohol testing is required only if the employee is performing, will 
perform, or just performed driving duties.  A driver who receives an alcohol test result of 0.02 
percent or more, but less than 0.04, must be taken off driving duties for no less than twenty-four 
hours.  A driver who receives an alcohol test result of 0.04 or greater must be taken off driving 
duties and cannot return until (s)he has been evaluated by a SAP.  If the SAP recommends 
treatment or education, the driver must complete such treatment or education and be re-evaluated 
by the SAP.  The driver can return to his or her driver position only after the SAP has determined 
that the driver has resolved his or her substance abuse problem. 

Disciplinary consequences are left to the discretion of the employer.  Significantly, the 
rules require employers to promulgate a written policy, conduct supervisory training on alcohol 
and illegal drug abuse, and provide employees with information about the dangers of substance 
abuse and available treatment and education programs.  The policy must permit employees to 
self-identify without any disciplinary consequences.  If an employer conducts testing that is above 

                                                 
1On April 23, 2019, the DOT issued a final rule conforming technical corrections to the 
Transportation Industry Drug Testing Program.  Specifically, the rule clarifies morphine, 6-
acetylmorphine, codeine, oxycodone, oxymorphone, hydrocodone, and hydromorphone are 
covered by the more inclusive term “opioids,” rather than “opiates.” 

https://www.transportation.gov/odapc/random-testing-rates
https://www.transportation.gov/odapc/random-testing-rates
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and beyond the requirements of the DOT regulations, such additional types of testing must be 
explicitly described in the written policy. 

Other requirements include the use of a Designated Employer Representative (“DER”) 
position; pre-employment checks of substance abuse testing records at prior employers for the 
past two years; pre-employment interviews with applicants/employees about substance abuse 
testing history at prior employers; prohibition of stand-down procedures; modification of the return-
to-duty process; clarification of the refusal to test process; creation of diluted and adulterated 
specimen procedures; and requirement for updated SAP qualifications, procedures and 
documentation.   

Since August 31, 2009, transportation employees in safety-sensitive positions must submit 
to an observed urination drug testing for follow-up and return-to-duty drug tests.  Observed 
collection, according to the DOT, permits the observer to check the specimen provider for 
prosthetic or other cheating devices.  Under the rule, employees who previously tested positive 
for prohibited drug use are required to raise their shirts above the waist and lower their clothing 
to expose their genitals and furnish urine specimens while being watched by specimen observers.  
Since most employers use vendors to perform collection services, this rule does not require 
employers to perform observed urination drug testing. 

Unfortunately, the revised DOT regulations conflict with Hawaiʻi law and regulations 
regarding workplace drug testing.  Hawaiʻi regulations presently provide for initial screening and 
confirmatory testing cut-off levels for 6-acetylmorphine (“6-AM”).  However, those same 
regulations only contain an initial screening cut-off level for ecstasy, but no confirmatory testing 
cut-off level.  Also, Hawaiʻi’s cut-off levels for cocaine and amphetamine are higher than the DOT 
cut-off levels.  The Hawaiʻi regulations must be revised by the Department of Health in order to 
become consistent with the revised DOT regulations, and such revision could take a long time.  
The current Hawaiʻi regulations have been awaiting revision to allow for breath alcohol testing in 
the workplace for more than seven years.   

For more detailed information about these federal regulations, please contact your 
Torkildson Katz attorney. 

4. Occupational Safety and Health Laws 

Both federal and state occupational safety and health laws prohibit the use of intoxicants 
or harmful drugs while on duty.  An employee is not permitted to work and must be removed from 
the work premises if found to be under the influence of liquor or drugs.  These laws establish an 
employer’s right to require alcohol and drug testing and responsibility to take action based on test 
results. 

5. Hawaiʻi Law 

a. Employment Practices Law 

Hawaiʻi’s Employment Practices Law, HRS Chapter 378, was amended in 1986 to conform 
to the “disabled status” language of the federal Rehabilitation Act.  According to the administrative 
rules promulgated by the Hawaiʻi Civil Rights Commission (“HCRC”), current drug abusers are 
excluded from protection of the law.  Also, the law and rules do not prevent a Hawaiʻi employer 
from conducting any type of drug testing.  Alcohol testing of employees, however, may need to 
be justified by business necessity. 
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b. Testing Procedures 

HRS Chapter 329B establishes standard requirements for workplace testing procedures.  
The law and its administrative rules focus primarily on laboratories conducting drug testing for 
Hawaiʻi employers, but they do require Hawaiʻi employers to:  (1) use state-certified laboratories 
(including mainland laboratories that are certified to conduct DOT testing) for all testing, (2) use 
state-certified medical review officers (“MRO”) to review and verify all positive results, (3) notify in 
writing individuals being tested of the specific substances to be tested, and (4) notify individuals 
being tested of the possibility of false positives for over-the-counter and prescription medication.  
Generally, the MRO should report only verified positive test results to the employer.  If the MRO 
determines that a positive test result can be attributed to factors other than substance abuse, 
(s)he should report the test results as negative, and the laboratory test results should remain 
confidential.  Employees subject to the federal and/or state DOT drug testing regulations are 
exempt from coverage of this law.  Imposition of penalties is limited to willful and knowing 
violations of the requirements. 

As discussed above, Hawaiʻi law and regulations conflict with the DOT regulations 
regarding cut-off levels for ecstasy, cocaine, and amphetamines, and it is unlikely that the Hawaiʻi 
regulations will be revised in the near future.  So, until such revision occurs to make Hawaiʻi 
regulations consistent with the revised DOT regulations, prudent Hawaiʻi employers will maintain 
separate testing procedures for DOT testing and non-DOT testing. 

The Hawaiʻi Department of Health has interpreted the law and its administrative rules to 
allow confirmatory alcohol testing using only urine or blood specimens.  Breath testing for 
confirmatory alcohol testing is not permitted (although breath testing may be used for pre-
employment purposes as discussed below).  The Department of Health’s amendment of its rules 
to permit breath testing for confirmatory alcohol testing has stalled.  Urinalysis for alcohol may not 
be as accurate or defensible as blood testing.  Since blood testing is an invasive procedure, 
however, consultation with your Torkildson Katz attorney is recommended.  If blood testing for 
alcohol is to be used, the employer must ensure that the laboratory conducting the analysis has 
been approved by the Department of Health.   

c. On-site Screening 

Hawaiʻi employers not covered by the federal DOT regulations may use substance abuse 
on-site screening testing.  However, employers must follow the following procedural requirements.  
The employer must administer the on-site screening test according to the package insert that 
accompanies the screening test, and if the screening test is positive, the individual must submit 
to laboratory-conducted substance abuse testing within four hours of the screening test.  The 
requirement for laboratory-conducted testing recognizes the limitations of on-site screening tests.  
They are not as accurate as laboratory-conducted testing, and the results could be affected by 
the skill (or lack thereof) of the individual administering the screening test.  For this reason, a 
confirmatory laboratory-conducted substance abuse test is required before an employer can take 
negative employment action against an individual based on the initial on-site screening test.  The 
employer pays for both the screening test as well as the laboratory-conducted test. 
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If an individual submits to the screening test but then refuses to take (or fails to report for) 
the laboratory-conducted test, the employer may take negative employment action against the 
individual if it has provided him or her with written notice stating that: 

(1) At the time of the substance abuse on-site screening test, the employer followed 
the procedures under HRS § 329B-5.5; 

(2) The employee or prospective employee was informed that the employee or 
prospective employee may refuse to submit to the substance abuse test; and 

(3) If the employee or prospective employee refuses or fails to submit to the substance 
abuse test, the employer may take adverse employment action against the 
employee or prospective employee. 

The law requires that any information concerning the substance abuse on-site screening 
test be strictly confidential, and any such information cannot be released to anyone without the 
informed written consent of the individual tested or if the individual tested has initiated a legal 
proceeding arising from the positive on-site screening test result. 

d. Hawaiʻi Department of Transportation 

The Hawaiʻi Department of Transportation (“HDOT”) has adopted the federal drug testing 
regulations for motor carriers in their entirety.  This means that the State enforces the federal drug 
and alcohol testing regulations for intrastate motor carriers. 

e. Payment for Cost of Testing 

Hawaiʻi law requires the employer to pay for any employer-mandated drug and alcohol 
testing.  However, this provision is preempted by the DOT regulations for testing required by those 
regulations.  This means that Hawaiʻi employers may require DOT-covered employees to pay for 
the cost of drug and/or alcohol testing mandated by the DOT regulations. 

Employers are not required by Hawaiʻi or federal law to pay for the cost of evaluations by 
an SAP or education and/or treatment. 

6. Other Legal Issues 

In addition to constitutional and disability law issues, other legal issues may be raised by 
workplace testing. 

a. Collective Bargaining 

Two recurring issues in the intersection of drug testing and collective bargaining are:  (1) 
the extent to which drug abuse rules are a mandatory subject of bargaining, and (2) employee’s 
right to union representation before being subject to a drug and alcohol test.    

A full panel of the National Labor Relations Board (“NLRB”) determined that testing of 
current employees is a mandatory subject of bargaining under the Taft-Hartley Act since it affects 
the terms and conditions of employment.  The NLRB also found that employers need not bargain 
for testing of job applicants because applicants are not employees represented by the union.  
Using testing as part of the hiring criteria does not “vitally affect” the interests of current employees 
to bring it within the scope of bargaining under the National Labor Relations Act (“NLRA”).  
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In University of Hawaiʻi Professional Assembly v. Tomasu (1995), the Hawaiʻi Supreme 
Court opined on whether a public employer’s policy statement and its implementation in 
compliance with the federal Drug-Free Workplace Act are “bargainable” under HRS Chapter 89.  
In that case, the University of Hawaiʻi had promulgated a policy statement but had not carried out 
any implementation of the policy.  The Court ruled while the University’s policy statement 
constituting mere compliance with the federal law was not bargainable, the implementation of the 
policy was.  The Court explained the implementation of the policy statement must necessarily 
have some effect on wages, hours, or terms and conditions of employment.  Further, the Court 
ruled the union could demand midterm bargaining with regard to the implementation and did not 
have to wait until the University started to effectuate the policy.     

With respect to employee’s right to union representation, in Ralphs Grocery Co. (2014) 
and Manhattan Beer Distributors, LLC (2015), an NLRB Board majority ruled the employee had 
the right to union representation before consenting to take a drug and alcohol test that was 
requested by the employer.  The Board majority further explained the employee had the right 
even though it would have caused some delay in the administration of the test.  Thus, the 
employer was found to have violated Section 8(a)(1) of the NLRA because it failed to afford the 
employee a reasonable period of time to obtain union representation.  The discharge was unlawful 
because it was inextricably linked to the employee’s assertion of Weingarten rights under the 
NLRA.  

b. Civil Suits 

To date, no plaintiff in Hawaiʻi has successfully challenged in state court a private-sector 
employer’s workplace testing program on constitutional or tort grounds.  In other jurisdictions, 
various common law tort claims have been brought against employers because of workplace drug 
testing.  Employees who are subjected to unreasonable intrusions upon their expectation of 
privacy have filed invasion of privacy claims.  Where an unwarranted and false disclosure 
regarding test results has been made, plaintiffs have sought damages for defamation.  Also, a 
negligence action has been brought against an employer and a laboratory when negative 
employment actions were based upon faulty testing.  Punitive damages have been awarded to 
wronged individuals in a few of these tort actions. 

C. ACTION REQUIRED BY EMPLOYERS 

Employers must be particularly attentive to situations when testing or action is required.  
For instance, noncompliance with the Drug-Free Workplace Act or the regulations of the DoD and 
DOT can result in severe penalties, including monetary penalties and/or debarment from 
government contracts.  Also, failure to implement drug testing programs if required by regulations 
may open the door for negligence actions, with the possibility of punitive damages. 

If an employer decides to implement a workplace testing program, whether or not 
mandated by federal regulations, the testing policy should be published and distributed to all 
employees prior to the implementation of the program.  Generally, two to four weeks’ advance 
notice is helpful to educate the workforce about the policy, the testing requirements, and the 
disciplinary consequences.  Advance notice also provides employees with an opportunity to seek 
assistance for their substance abuse problem prior to the program’s implementation. 

Any testing program and policy should be:  (1) reviewed by a Torkildson Katz attorney 
prior to implementation, and (2) reviewed thereafter on an annual basis because of the changing 
nature of the law of workplace testing and the Hawaiʻi law regulating workplace drug testing. 
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D. SUMMARY OF LEGAL REQUIREMENTS RELATING TO ALCOHOL AND DRUG 
TESTING 

1. All Employers, Generally 

a. Testing 

Allowed, but not required.  Employers covered by a collective bargaining agreement must 
consult and negotiate with the union over employee testing. 

b. Action 

(1) Employers are required to prohibit use of harmful drugs or 
intoxicants and remove an employee from work for a positive test 
result. 

(2) Employers must comply with Hawaiʻi drug testing rules and the ADA 
limitations for alcohol testing. 

(3) If testing for alcohol and the employer is not covered by DOT rules, 
the employer must conduct testing using a urine or blood specimen. 

(4) Employers may be liable for testing or action that is negligent, 
defamatory, unreasonably intrusive, or unlawfully discriminatory on 
the basis of race, color, religion, sex, national origin or other 
protected basis. 

2. Employers with Disabled Employees 

a. Testing 

Allowed, but not required. 

b. Action 

(1) Employer must make reasonable accommodations for qualified 
disabled employees. 

(2) Testing may not discriminate against disabled employees and 
adverse employment action may not be taken against those who 
are qualified. 

3. Federal Contractors and Bidders 

a. Testing 

Allowed, but not required. 

b. Action 

Employers must establish a program, publish and distribute notice, and establish a 
notification procedure for requirements and convictions — regardless of actually testing 
employees. 
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4. U.S. Department of Defense Contractors 

a. Testing 

Required of employees in sensitive positions (includes random testing) and allowed for all 
other employees. 

b. Action 

Employers must establish a program to test employees. 

5. Transportation Industry 

a. Testing 

Pre-employment drug testing, reasonable suspicion, post-accident, random, return-to-
duty, and follow-up drug and alcohol testing of drivers of commercial motor vehicles are required 
and allowed for all other employees. 

b. Action 

(1) Employer must promulgate written policy that complies with DOT 
rules. 

(2) Employees testing positive must be removed from safety-sensitive 
functions (i.e., driving) and sent to an SAP for evaluation. 

(3) Employees testing positive can be reinstated only upon completion 
of education/treatment recommended by an SAP and certified by 
the SAP. 

E. TIPS FOR EMPLOYERS 

The following are suggestions for implementing a workplace testing program in Hawaiʻi.  
For employers covered by the DOT or DoD regulations, additional provisions may be required; 
consultation with the specific contracting agency or a Torkildson Katz attorney is advised. 

1. Publish Testing Policy 

A detailed workplace testing policy should be promulgated and distributed to all 
employees.  The policy should describe the following issues:  (1) reasons for testing, (2) when 
testing is required, (3) method of testing, (4) testing procedure/protocol, (5) employment actions 
that may be taken on the basis of testing results, (6) confidentiality, and (7) any 
rehabilitation/treatment assistance.  To promote the policy as one that seeks to help employees 
rather than punish them, the policy should encourage employees to voluntarily seek help for their 
substance abuse problems without disciplinary consequences.  Some employers provide 
incentives for such voluntary requests for assistance (i.e., reimbursement for out-of-pocket 
medical expenses arising out of rehabilitation treatment). 

The policy should be distributed to all employees at least two to four weeks prior to 
implementation of testing.  If pre-employment testing is conducted, all applicants should be 
notified that any offer of employment is subject to the results of testing.  The policy should be 
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included in the employee handbook.  A separate acknowledgement form for the policy is 
recommended. 

Together with the publication and distribution of the policy, it is recommended that 
employers conduct substance abuse awareness programs for their supervisors and employees.  
Local police departments, such as the Honolulu Police Department, provide such programs free 
of charge.  Such a program may be required for federal contractors affected by the Drug-Free 
Workplace Act and/or federal drug testing regulations. 

2. Testing by Reliable Means 

Urinalysis is presently the most reliable and reasonable means of testing employees and 
applicants for drug use.  Confirmatory testing must be conducted prior to the institution of a 
tangible employment action for employees.  The employer should carefully select the laboratory 
that will be collecting and testing the specimens to ensure that results and records are accurate.  
Laboratory certification by the U.S. Department of Health and Human Services (“HHS”) is required 
for DOT drug testing and is recommended for all other testing programs.  At minimum, the 
laboratory must be state certified by the Department of Health to conduct workplace testing in 
Hawaiʻi.  For alcohol testing, blood testing is generally considered more accurate and reliable than 
urine testing. 

For employers covered by the DOT regulations, ensure that collection site personnel are 
aware of the observed collection rules and that they will be followed.  It is recommended that 
employees are informed of this requirement for drug testing of workers who have previously tested 
positive.   

Employers who use substance abuse on-site screening testing should select the most 
reliable and most appropriate device for their workplace.  Since there are many devices on the 
market, the selection process should be conducted carefully and documented. 

For testing mandated by the DOT regulations, employers may pass on the cost to the 
employee or applicant.  However, for all other testing required by the employer in Hawaiʻi, the 
cost of testing must be borne by the employer. 

3. Types of Testing 

There is no limitation on the types of testing that may be conducted by Hawaiʻi employers 
as long as the testing procedures comply with state laws and regulations.  The types of testing 
conducted by Hawaiʻi employers include pre-employment, reasonable suspicion, random, 
unannounced, return-to-duty, and follow-up. 

Reasonable suspicion means observation of use while on or off employer premises, 
serious or prolonged deterioration in individual work performance, excessive absenteeism 
including tardiness, glazed look or glassy eyes, or any other reasonable suspicion for testing (i.e., 
physical appearance plus symptoms, and rumors of use).  Generally, it is recommended that an 
employer be able to point to both specific work performance issues and physical symptoms.  A 
reasonable suspicion/post-accident form which describes the work performance, personal 
behavior or appearance issues that led to the testing determination should be completed as soon 
as possible whenever an employee is sent to reasonable suspicion or post-accident testing. 
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In order to ensure consistency of policy application, it is recommended that all reasonable 
cause testing requests be channeled through one manager or group of managers.  Also, all 
supervisors should be trained to recognize alcohol and drug use/abuse through a drug awareness 
program. 

Random drug and alcohol testing on an individual basis may be applied to any group of 
employees or the entire company; however, it is recommended that random testing be justified 
by public safety concerns unless covered by the DOT regulations.  Periodic testing also may be 
required.  It allows employers to mandate a group or department as a whole to submit to testing 
on an unannounced basis. 

Return-to-duty testing is necessary for employees who return to work after receiving a 
positive test result or upon completion of an education and/or treatment program.  Such testing 
ensures that an employee is drug and/or alcohol-free when they are ready to return to the 
workplace.  Follow-up testing is recommended to maintain the drug and/or alcohol-free status of 
an employee who returns to work.  Generally, follow-up testing consists of 6 or more tests 
conducted at the employer’s discretion within a 12-month period.  The period of follow-up testing 
can range from 12 months to 60 months. 

4. Offer Employee Assistance Program and Rehabilitation 

Many employers choose to offer an Employee Assistance Program (“EAP”) in their alcohol 
and drug testing programs.  This provides an employee the opportunity to seek confidential 
counseling and referral services for an alcohol or drug abuse problem.  The referral may require 
participation in a rehabilitation program.  If an employee is deemed to be disabled because of 
past alcohol or drug abuse, reasonable accommodation may require the employer to offer the 
employee or an applicant the opportunity to participate in a rehabilitation program.  The cost of 
rehabilitation is the sole responsibility of the employee and, if applicable, the employee’s health 
plan.  Some employers offer to pay up to $2,000 for any out-of-pocket education and/or treatment 
programs that are not covered by a health plan if an employee makes a voluntary request for 
assistance. 

A less costly alternative to a formal EAP is the provision of confidential referral services 
by an employer’s personnel manager or designee. 

5. Use a Medical Review Officer and Substance Abuse Professional 

In accordance with state law, Hawaiʻi employers must use a physician to review all positive 
drug test results to determine whether there is a valid medical reason for the positive test result.  
In state and federal drug testing regulations such a physician is called a Medical Review Officer 
(“MRO”).  Employers should ensure that the MRO maintains the privacy of substance abuse 
testing information and that necessary privacy releases are executed before disclosure of any 
health information (i.e., prescription information). 

It is recommended, though not generally required for non-DOT employers, that employers 
use a Substance Abuse Professional (“SAP”) to evaluate an employee’s drug and/or alcohol 
problem to recommend the appropriate treatment program.  If the SAP recommends such 
treatment, the employee must complete the treatment before being able to return to work.  An 
employee who fails to complete the recommended program cannot return to work and is generally 
discharged.  The evaluation by an SAP is required by the DOT rules. 
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Although not required by either state or federal laws and regulations, an employer may 
pay for the evaluation by an SAP so that it will have access to information gathered by the SAP 
from the employee.  The SAP’s evaluation is valuable because it provides the employer with an 
unbiased third-party opinion as to the employee’s problem and makes specific recommendations 
as to the type of treatment necessary to resolve any problem. 

6. Consistently Apply Testing Policy 

An employer should apply its testing policy consistently to all employees, labor, and 
management.  Many employers test management on a random basis to show their commitment 
to a drug- and alcohol-free workplace. 

7. Alcohol Testing 

Alcohol testing is problematic for employers.  First, the most reliable testing method to 
determine the blood-alcohol level is a blood test, which requires the intrusive taking of a blood 
specimen.  Second, alcohol testing of current employees must be job-related and justified by 
business necessity to comply with the ADA.  Please contact a Torkildson Katz attorney before 
implementing an alcohol testing policy for non-DOT covered employees. 

8. Medical Marijuana 

Hawaiʻi law allows for use of marijuana for medical purposes with a medical provider’s 
prescription.  Such use is not recognized as legal use by federal law, including the DOT, and 
Hawaiʻi employers can lawfully take adverse employment action against individuals who test 
positive for cannabis notwithstanding a medical marijuana prescription (however, this does not 
include a positive result for cannabis that is a result of a prescription for Marinol, a drug approved 
by the FDA).  If an employee has a prescription for marijuana use, some employers require him 
or her to have the physician prescribe another medication that is legal under federal law. 

Courts in California, Oregon, and Washington have found that state medical marijuana 
laws do not bar an employee’s termination for medical marijuana use.  In 2010, the Oregon 
Supreme Court held that the federal Controlled Substances Act trumps the Oregon Medical 
Marijuana Act.  In other words, employers are not required to make accommodations for those 
using medical marijuana, and they may fire workers who test positive for marijuana, even if they 
have a medical marijuana card.  Courts in Oregon have continued to take that position to present.   

In Roe v. TeleTech Customer Care Mgmt. LLC (2011), the Washington Supreme Court 
upheld the termination of an employee who disclosed her medical marijuana use but was 
terminated when she failed a drug test for marijuana.  The Court found that Washington’s Medical 
Use of Marijuana Act (“MUMA”) does not require an employer to accommodate medical marijuana 
use, so the law does not protect an employee from being discharged because of authorized 
marijuana use.  The law only protects medical marijuana users from state criminal prosecution 
and does not provide a civil remedy against the employer.  Moreover, the Court opined that MUMA 
does not proclaim a sufficient public policy to give rise to a tort action for wrongful termination for 
authorized use of medical marijuana.   

Similarly, the Colorado Supreme Court recently held that that state’s statutory prohibition 
on discharging an employee based on engaging in “lawful activities” off-premises did not prevent 
termination of a quadriplegic employee who used medical marijuana outside of work for painful 

http://www.oregon.gov/DHS/ph/ommp/index.shtml
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muscle spasms caused by his disability, pursuant to a state-issued medical marijuana license, 
because the use remained unlawful under federal law.  Coats v. Dish Network, LLC (2015).   

However, some other jurisdictions have begun to extend protection in the employment 
setting.  The Massachusetts Supreme Court recently held that an employee had a right to use 
medical marijuana, and that her employer must engage in the interactive process prior to 
terminating for a positive drug test result or face a disability discrimination lawsuit.  Barbuto v. 
Advantage Sales and Marketing, LLC (2017).  Likewise, a federal Connecticut court dismissed an 
employer’s argument that federal law’s prohibition of marijuana use shielded them.  The Court 
reasoned that federal law’s prohibition on marijuana did not address employment of marijuana 
users or prohibit their employment.  Therefore, federal law did not preempt Connecticut state law 
protecting medical marijuana users.  Noffsinger v. SSC Niantic Operating Company, LLC (2017).  
No Hawaiʻi court has yet addressed this issue in detail. 

On June 5, 2019, Nevada enacted a law that made it unlawful for an employer to fail or 
refuse to hire a prospective employee because the results of the screening test indicate the 
presence of marijuana.  However, the law does not apply to firefighters, EMTs, employees who 
operate a motor vehicle, or those who could adversely affect others’ safety.  The law takes effect 
on January 1, 2020.  

In 2012, Colorado and Washington became the first states in the nation to legalize the 
recreational use of marijuana.  Since then, several other states have legalized recreational use.2  
While the Colorado law expressly provides that legalization does not affect employers’ rights in 
maintaining a drug-free workplace, the Washington law is silent on the issue.  Efforts to legalize 
the recreational use of marijuana have been raised in the Hawaiʻi legislature but have all failed.  
As more states legalize such use, the clash between state marijuana laws and the federal 
Controlled Substance Act may come to a head.  Despite state law to the contrary, the federal 
government may at any time choose to enforce the Controlled Substances Act, which categorizes 
marijuana as a Schedule I drug.  Until this conflict is resolved, employers may see more 
challenges to their substance abuse testing policies and the disciplinary actions resulting from 
“violations” including positive test results for marijuana.   

9. Confidentiality 

An employer should treat all testing information as confidential.  Test results are not 
considered health information under the Health Insurance Portability and Accountability Act 
(“HIPAA”) purposes.  However, employers should ensure that MROs comply with HIPAA 
requirements should they release health information other than test results (i.e., prescription 
information) to the employer.   

10. On-Site Screening 

Employers should carefully select the device to be used in their workplace, ensuring its 
accuracy, reliability, and ease-of-use.  It is recommended that specific individuals be tasked with 
administration of the on-site screening devices, and that these individuals receive training on the 
use of the device, preferably from the manufacturer or its representative (with documentation of 
                                                 
2 As of June 2022, states that have legalized recreational use of marijuana are:  Alaska, Arizona, 
California, Colorado, Connecticut, District of Columbia, Illinois, Maine, Massachusetts, Michigan, 
Montana, Nevada, New Jersey, New Mexico, New York, Oregon, Rhode Island, Vermont, 
Virginia, and Washington.  
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such training).  A written statement about the substances being tested for, the false positive notice, 
and the on-site screening disclaimer should be provided to all individuals with acknowledgment 
of receipt.  The on-site screening test should be conducted in as private a manner as possible, 
and the confidentiality of the information about the test result should be maintained. 

Some questions have arisen about the administration and enforcement of on-site testing: 

• If an individual refuses to submit to on-site screening, but wants to take a laboratory-
conducted test, can the employer refuse to hire/terminate the individual?  Probably 
not.  One of the purposes of Hawaiʻi’s workplace substance abuse testing law is to 
protect the privacy rights of persons tested.  It may be argued that a laboratory-
conducted test is more accurate and reliable than on-site screening devices. 

• What happens if the employer cannot obtain an appointment for a laboratory-
conducted test within four hours of the on-site screening testing?  The on-site 
screening test result cannot be used to take negative employment action against the 
individual.  However, the employer can still require the individual to submit to a 
laboratory-conducted test and use that test result to take a negative employment 
action against him or her if the test result is positive. 

• Is there any guidance about the on-site screening devices that can be used by Hawaiʻi 
employers?  The only restriction on these devices is that they must meet the ISO 
13485 standard established by the ISO.  There are no other guidelines.   

• What are the damages if an employer violates Hawaiʻi law?  HRS Chapter 329B 
provides for a penalty of $1,000 to $10,000 for each knowing violation plus attorneys’ 
fees and costs and any actual damages. 
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CHAPTER 30 
DUTY OF LOYALTY, TRADE SECRET STATUTES AND 
RESTRICTIVE COVENANTS  

 

COMPLIANCE CHECKLIST 

Employers can help ensure compliance with these laws by taking the following 
steps: 

 Ensure current employees understand their fiduciary duty of loyalty to the 
company. 

 Take reasonable precautions to keep trade secrets confidential. 
 Require restrictive covenants only if and when reasonably necessary to protect 

covered interests.  

A. BACKGROUND 

Companies compete based on their customer goodwill, employee training and 
confidential business information, among other things.  They may rely on the duty of loyalty, state 
and federal trade secrets statutes and restrictive covenants to protect against others unfairly 
taking and using those assets.  This chapter briefly describes those protections. 

B. HOW THE LAW WORKS  

1. Duty of Loyalty 

Under the duty of loyalty, employees have a duty to: 

(a) Not compete with their employer about the subject of their employment; 
(b) Further their employer’s interest even at the expense of their own in matters 

connected with their employment; 
(c) Not solicit customers for a rival business before the end of their employment; and 

(d) Not use their employer’s property or confidential information to further their own 
interests or those of a third party. 

See Eckard Brandes, Inc. v. Riley (2003). 

In the Eckard Brandes case, the Ninth Circuit Court of Appeals held employees of Eckard 
Brandes breached their duty of loyalty by forming a competing pumping company while Eckard 
Brandes continued to employ them and causing the competing company to submit a competing 
bid it won against Eckard Brandes.  The Court of Appeals held a six-year statute of limitations 
applied and ordered the employees to disgorge to Eckard Brandes their profits from the winning 
bid. 

While the duty of loyalty applies to employment, trade secret statutes apply to current 
and former employees.   
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2. Trade Secret Statutes 

For misappropriation of trade secrets claims, the analysis is essentially the same under 
the Defend Trade Secrets Act (“DTSA”) 18 USC §§ 1832, 1836(b)(1) and the Hawai‘i Uniform 
Trade Secrets Act (“HUTSA”), HRS Chapter 482B  

The DTSA defines “trade secret” as follows: 

[T]he term “trade secret” means all forms and types of financial, 
business, scientific, technical, economic, or engineering 
information, including patterns, plans, compilations, program 
devices, formulas, designs, prototypes, methods, techniques, 
processes, procedures, programs, or codes, whether tangible or 
intangible, and whether or how stored, compiled, or memorialized 
physically, electronically, graphically, photographically, or in 
writing if — 

(A) the owner thereof has taken reasonable measures to keep 
such information secret; and 

(B) the information derives independent economic value, actual or 
potential, from not being generally known to, and not being readily 
ascertainable through proper means by, another person who can 
obtain economic value from the disclosure or use of the 
information[.] 

18 USC § 1839(3). 

The HUTSA’s definition of a “trade secret” is similar.  See HRS § 482B-2 (“‘Trade secret’ 
means information, including a formula, pattern, compilation, program device, method, 
technique, or process that:  (1) Derives independent economic value, actual or potential, from 
not being generally known to, and not being readily ascertainable by proper means by, other 
persons who can obtain economic value from its disclosure or use; and (2) Is the subject of 
efforts that are reasonable under the circumstances to maintain its secrecy.”). 

HUTSA defines “misappropriation” as follows:   

“Misappropriation” means:  (1) Acquisition of a trade secret of 
another by a person who knows or has reason to know that the 
trade secret was acquired by improper means; or (2) Disclosure or 
use of a trade secret of another without express or implied consent 
by a person who:  (A) Used improper means to acquire knowledge 
of the trade secret; or (B) At the time of disclosure or use, knew or 
had reason to know that the person’s knowledge of the trade secret 
was:  (i) Derived from or through a person who had utilized 
improper means to acquire it; (ii) Acquired under circumstances 
giving rise to a duty to maintain its secrecy or limit its use; or (iii) 
Derived from or through a person who owed a duty to the person 
seeking relief to maintain its secrecy or limit its use; or (C) Before 
a material change of the person’s position, knew or has reason to 
know that it was a trade secret and that knowledge of it had been 
acquired by accident or mistake. 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS1839&originatingDoc=I6334096071eb11ebae408ff11f155a05&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_d08f0000f5f67
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000522&cite=HISTS482B-2&originatingDoc=I6334096071eb11ebae408ff11f155a05&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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HRS § 482B-2.  DSTA defines “misappropriation” nearly identically. 

(A) acquisition of a trade secret of another by a person who knows 
or has reason to know that the trade secret was acquired 
by improper means; or (B) disclosure or use of a trade secret of 
another without express or implied consent by a person who — (i) 
used improper means to acquire knowledge of the trade secret; (ii) 
at the time of disclosure or use, knew or had reason to know that 
the knowledge of the trade secret was — (I) derived from or 
through a person who had used improper means to acquire 
the trade secret; (II) acquired under circumstances giving rise to a 
duty to maintain the secrecy of the trade secret or limit the use of 
the trade secret; or (III) derived from or through a person who owed 
a duty to the person seeking relief to maintain the secrecy of 
the trade secret or limit the use of the trade secret; or (iii) before a 
material change of the position of the person, knew or had reason 
to know that — (I) the trade secret was a trade secret; and (II) 
knowledge of the trade secret had been acquired by accident or 
mistake. 

18 USC § 1839(5). 

To prevail on a DTSA or HUTSA claim, a plaintiff must establish there exists a trade secret 
and a misappropriation of the trade secret.  To identify the trade secrets and carry the burden of 
showing that they exist, a plaintiff “should describe the subject matter of the trade secret with 
sufficient particularity to separate it from matters of general knowledge in the trade or of special 
knowledge of those persons ... skilled in the trade.”  S & G Labs Hawai‘i, LLC v. Graves (2021); 
Inteliclear, LLC v. ETC Global Holdings, Inc. (2020). 

A required element of a trade secret under DTSA and HUTSA is the owner has taken 
reasonable measures to keep such information secret.  Written (and sometimes oral) 
understandings of confidentiality with employees, licensees, and others can qualify as 
reasonable measures.  Inteliclear (2020). 

Both DTSA and HUTSA provide for injunctive relief (to the extent needed to protect against 
misappropriation of the trade secret, Examworks, LLC v. Baldini (2020), supported by a bond 
given as a precaution against the possibility the injunction was wrongful, OTR Wheel 
Engineering, Inc. v. West Worldwide Services, Inc. (2021), damages unjust or enrichment to 
remedy the misappropriation and/or attorneys’ fees. 

Unlike HUTSA, under DTSA the plaintiff must show the trade secret misappropriated is 
related to a product or service used in, or intended for use in, interstate or foreign commerce.  
18 USC § 1836(b)(1). 

Companies may use contracts for additional protection against others unfairly taking and 
using their customer goodwill, employee training, confidential business information, and other 
information assets. 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=18-USC-1849792418-1439925510&term_occur=999&term_src=title:18:part:I:chapter:90:section:1839
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3. Restrictive Covenants  

In Prudential Locations, LLC v. Gagnon (2022), the Hawai‘i Supreme Court allowed 
Hawai‘i businesses to restrict employees from working for competitors after leaving employment 
if the restrictions protect a legitimate business interest and are reasonable. 

Legitimate business interests.  Under Gagnon, preventing competition is not a legitimate 
business interest for restricting employees from working for competitors. 

Training that provides skills beyond those of a general nature, protecting trade secrets or 
confidential information and special customer relationships may be legitimate interests for 
businesses restricting employees from working for competitors. 

These business interests will not be legitimate if they are a pretext for preventing 
competition, however, where other employees of the business who are not restricted have 
access to the same type of training, trade secrets, confidential information, or special customer 
relationships 

Reasonableness.  To be reasonable, the restrictions of employees from working for 
competitors must not be greater than required for the protection of the company, impose undue 
hardship on the former employee or have a benefit to the business outweighed by injury to the 
public. 

Gagnon also recognized preserving workforce stability and customer relationships as 
legitimate interests for businesses restricting employees from soliciting their employees or 
customers if the restriction only applies to active initiation or contact.  

To enforce any contract, both parties must give or receive something of value, called 
consideration.  The Hawaiʻi Supreme Court held a higher salary and promotion were enough 
consideration for a covenant not to compete.  Technicolor v. Traeger (1976).  Although the U.S. 
District Court for the District of Hawaiʻi held continued employment was enough, Std. Register 
Co. v. Keala (2015), the Hawaiʻi Supreme Court has not yet answered the question. 

 If an employer loses a case involving enforcement of a restrictive covenant, it may owe 
the former employee treble damages under HRS § 480-13, reasonable attorney’s fees, and costs 
under HRS § 607-14.9.  Exceptions for certain industries.  HRS § 480-4(d) prohibits restrictions 
on employees working for competitors in the technology industry.  Rule 5.6 of the Hawai‘i Rules 
of Professional Conduct prohibits restrictions on attorneys for working in competition.  The injury 
to the public’s personal relationship with physicians and public policy arguably support limiting 
or prohibiting restrictions on physicians working in competition.  See Hazel G. Beh, H. Ramsey 
Ross, Non-Compete Clauses in Physician Employment Contracts are Bad for Our Health, Haw. 
B.J. (2011). 
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CHAPTER 31 
DOCUMENT ISSUES IN EMPLOYMENT LITIGATION 

 

COMPLIANCE CHECKLIST 

 When a claim occurs or may be reasonably anticipated, federal and Hawaiʻi law 
impose certain obligations to preserve evidence.  Moreover, it is in potential defendants’ 
own interests to identify and preserve potentially relevant documents and information they 
control.  Electronic data poses special issues due to its mutable nature and sheer volume.  

 Employers are encouraged to take the following steps to fulfill discovery 
obligations in litigation and preserve evidence potentially vital to their own defenses: 

 Investigate potential threats of litigation to determine whether preservation 
obligations may already exist. 

 Issue appropriate litigation hold notices to preserve documents and information 
that may be potentially relevant to claims or defenses. 

 Determine where, how, and with whom potentially relevant information may be 
stored — communicate litigation hold notices and suspend document destruction 
policies accordingly.  

 Consult with counsel concerning document preservation issues throughout the 
process, and before any documents potentially relevant to anticipated claims 
(whether unresolved past issues or threatened future ones) are destroyed. 

The massive increase in use of email, text messages, and similar types of communication, 
coupled with a steady increase in how much electronic data is retained at any given time, poses 
significant new discovery issues for courts and litigants today.  An employer that fails to take a 
proactive approach in systematically capturing and preserving all potentially relevant electronic 
information can fall victim to e-discovery’s burdensome, costly, and time-consuming nature.   

This section discusses steps an employer should take if it becomes (or reasonably 
anticipates it may become) the subject of any claim, demand, or charge filed by an 
employee — whether or not a formal lawsuit or charge has been filed yet.  See Durham v. County 
of Maui (2010) (holding that “[t]he duty to preserve material evidence arises not only during 
litigation but also extends to that period before the litigation when a party reasonably should know 
that the evidence may be relevant to anticipated litigation”).   

The test for “reasonable anticipation of litigation” varies by jurisdiction, but, in general, 
reasonable anticipation of litigation arises when a party knows there is a credible threat that some 
form of litigation will be filed.  See Zubalake v. UBS Warburg LLC (2003).  Events rising to the 
level of a credible threat of litigation take many forms and may occur several years before any 
actual litigation commences.  Situations triggering an obligation to preserve evidence include the 
receipt of a demand letter, formal complaint, subpoena for records, or simply the occurrence of 
an event that typically results in litigation.  A reputable media report suggesting an impending 
government investigation (and thus possible litigation) may also trigger “litigation hold” obligations.  
See e.g., Jones v. Bremen High Sch. Dist. (2010).   
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The prompt and early precautionary measures outlined below will ultimately protect the 
employer from assertions that it intentionally (or negligently) destroyed or ignored material 
evidence even though it was on notice of a potential claim.  In addition, these measures should 
help in preserving evidence that may assist the employer in its defense of a claim.   

A. FACT GATHERING 

Whenever a “reasonable anticipation of litigation” arises, one of the employer’s first 
objectives — after sending out the necessary litigation hold notices (see Subsection C, 
below) — should be to learn as much as possible about the facts and circumstances of the case.  
Waiting to perform fact gathering until a case has developed into formal litigation can prove costly 
and may deprive the employer of potentially vital and time-sensitive information.  The employer 
(typically through its Human Resources department (“HR”)) should contact counsel in order to 
communicate information regarding the plaintiff (or potential plaintiff), the events and 
circumstances surrounding the assertions or allegations made against the employer, and the 
factual basis, if any, for such assertions or allegations.  Counsel will be able to aid the employer 
in early identification and preservation of evidence that could be lost by the time a complaint is 
actually filed, e.g., preserving an employee’s testimony in the form of a sworn declaration while 
they are still employed, and their recollection is still fresh. 

The employer should avoid relying exclusively on “management” when conducting a 
factual investigation.  To rely exclusively on “management” — who often were not the actual 
decision-makers or witnesses to the key events and circumstances — is extremely risky when 
litigation is pending or may occur.  Doing so could potentially result in the failure to discover 
material facts and important details, thereby placing the employer at a significant disadvantage in 
building the most effective defense.  To the maximum extent possible, thorough personal 
interviews of the actual decision-makers and the witnesses to the key events are strongly 
recommended.   

B. DOCUMENT GATHERING 

An employer on notice of an actual or potential claim should collect and preserve all 
potentially relevant documents.  Depending on the matter, the most relevant documents generally 
include versions of the company’s handbook from the time period(s) involved, the personnel files 
of the employees involved, any documents relating to those employees’ performance, and 
communications (e.g., emails) with or concerning those employees.  This would include any 
complaints brought either by the employee making the claim or by another employee about the 
aggrieved employee — as well as any emails, for example, about such complaints or concerning 
the facts giving rise to the complaints.  Depending on the circumstances, it may also involve 
records of similar or related claims by other employees.  For example, if there is a complaint 
alleging harassment by a particular supervisor, any other complaints about the same supervisor 
could be important.  These records can prove vital, so it is important for an employer’s HR 
department to make a record of any oral complaints received.  If the claim or potential claim 
relates to unequal treatment, then the employer should also collect documents relating to other 
similarly situated employees.  

Employers must keep in mind that the list of documents within the scope of discoverability 
is very broad.  In addition to the electronic materials discussed in Subsection D, below, documents 
include any written, typed, printed, recorded, or graphic matter, however preserved, of any type 
or description, regardless of origin or location.  These could include memos, message slips, notes, 
certificates, letters, correspondence, records, tables, charts, analyses, graphs, schedules, 



366  Chapter 31 – Document Issues in Employment Litigation 
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

reports, test results, lists, trainings, sign-in sheets, meeting minutes, diaries, logs, calendars, 
messages, questionnaires, bills, purchase orders, shipping orders, contracts, agreements, 
licenses, permits, ledgers, orders, invoices, receipts, financial data, photographs, videotape, film, 
etc.  Of course, both paper (hardcopy) and electronic documents should be located and 
preserved.   

C. DOCUMENT PRESERVATION 

An employer who is on notice of a claim or a potential claim has an affirmative duty to 
preserve potentially relevant evidence.  Failure to make — and be able to later prove — a good-
faith effort to preserve evidence could be costly to the employer if litigation ensues.  When 
preserving documents and data, the term “potentially relevant” is vital for two reasons.   

First, the scope of relevancy for purposes of an employment dispute is quite broad.  The 
Ninth Circuit Court of Appeals has noted that “courts have generously construed the term 
‘relevant’ and have afforded the [employee] access to virtually any material that might cast light 
on allegations against the employer.”  EEOC v. Recruit USA (1991).  When in doubt, preserve 
the document. 

Second, courts have uniformly held that an employer may be found guilty of spoliation, 
and thus subject to sanctions, if “potentially relevant” evidence was either destroyed or not 
properly preserved.  Sanctions can be imposed without any finding of bad faith — simply failing 
to preserve evidence puts the employer at risk, even if the evidence might not even be helpful to 
the plaintiff were it still in existence.   

1. Sanctions for Failing to Preserve 

Spoliation has been defined as the destruction or material alteration of evidence, or the 
failure to preserve property as evidence in pending or reasonably foreseeable litigation.  See 
Durham v. County of Maui (2010).  As noted above, a finding of bad faith is not necessarily 
required for the court to impose sanctions.  In other words, an employer’s unintentional failure to 
preserve potentially relevant documents can result in a spoliation sanction.  Failing to take the 
appropriate steps may effectively be viewed as negligence, and it may preclude an employer from 
offering a defense even when the claim against it is meritless. 

The potential sanctions that attach to spoliation are wide-ranging and can be as small as 
a monetary fine or as significant as an “adverse inference” instruction to the jury, or even criminal 
sanctions.  An “adverse inference” instruction to a jury is basically an instruction from the judge 
that they should assume the missing evidence would be unfavorable to the employer.  In some 
cases, it can effectively amount to an instruction to rule in the employee’s favor.  Additional 
sanctions can include:  (a) entering damaging findings of fact or admissions against a party, 
(b) excluding or limiting a party’s evidence, (c) striking some or all of a party’s claims or defenses, 
(d) entering default on one or all of the party’s claims, (e) requiring a party to pay the other side’s 
legal fees and expenses, and/or (f) dismissal of the case.   

Courts recognize that not all destruction of evidence is intentional or motivated by a bad 
faith effort to hide relevant material, but they assign greater weight to a party’s notice of the 
evidence’s potential relevance.  Sanctions for spoliation generally will not be applied when 
information is destroyed prior to any notice to the employer that litigation is likely, and in a manner 
consistent with pre-established company policy.  The Ninth Circuit Court of Appeals has held that 
“[a] party does not engage in spoliation when, without notice of the evidence’s potential relevance, 
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it destroys the evidence according to its policy or in the normal course of its business.”  United 
States v. $40,955.00 in United States Currency (2009).   

Thus, upon receiving notice of a potential claim, employers must act quickly to preserve 
any information that may be scheduled for destruction pursuant to company policy.  Stated 
differently, when a party foresees litigation, it is required to suspend otherwise routine policies 
governing how documents and information are retained or destroyed, and to put into place a 
“litigation hold.”  How long such suspension must continue should be discussed with counsel, 
particularly where litigation does not actually commence soon after being anticipated (e.g., a 
potential plaintiff makes demands, but then appears to go away). 

2. How to Avoid Sanctions 

a. Implement and Follow a Document Management and Retention Policy 

The best defense against discovery sanctions is for an employer to have in place an 
effective and plainly understandable system for document management and preservation.  An 
employer with solid records management practices is better equipped to: 

• Accurately and efficiently identify potentially relevant types and sources of 
documents for themselves and their counsel; 

• Preserve the necessary information for the correct length of time;  

• Meet legal obligations faster and more efficiently; 

• Control fees for records management, storage, and destruction;  

• Demonstrate good faith efforts to comply with preservation requirements 
through consistent implementation;  

• Use technology to improve the records management program;  

• Establish ownership and accountability of records management;  

• Project an image of good faith, responsiveness, and consistency; and  

• Review, audit, and improve its program continuously. 

Every such policy should, at the very least, include a records retention schedule.  This is a 
document that an employer uses to ensure that records are kept only as long as legally required, 
and that outdated records are destroyed in a standardized, controlled, and documented manner.   

b. Employee Education  

 Educating employees on the obligation to preserve certain information and documents 
should take place long before a claim arises.  It is recommended that the employer implement a 
comprehensive training program regarding the employer’s document retention policies.  
Additionally, training managers on how to record employee performance and conduct will aid in 
keeping control over the document-production process.   

c. Litigation Holds 

The first step in properly preserving potentially relevant documents and avoiding spoliation 
sanctions is typically a litigation hold notice or memorandum.  This is not merely a proactive 
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approach; rather, it is a necessary step.  The employer should issue a copy of the litigation hold 
memorandum to any employee that may have potentially relevant material relating to the claim or 
potential claim at issue.  This would include not only the employee potentially making the claim, 
but any witnesses, management, or other employees that could have relevant information.  Again, 
an employer can avoid future allegations of “bad faith” if they take a liberal approach in 
determining which employees should receive a litigation hold memorandum.  If in doubt, go with 
wider distribution of the litigation hold notice. 

(1) Contents of a “Litigation Hold” Notice 

While it is recommended that legal counsel assist in preparing a thorough litigation hold 
notice to ensure all necessary requirements are met to avoid potential sanctions, any such notice 
prepared by the employer should set forth certain preservation procedures as outlined below.  

First, clearly state the parties or potential parties in the lawsuit, and/or identify those 
individuals who may be making a claim or who have put the employer on notice of a potential 
claim.  If a lawsuit has already been filed, spell out the exact parties, court, and case number.  

Second, the notice should specify that the recipient must retain and preserve certain 
records, including all documents that may be relevant to the claim or potential claim at issue.  A 
litigation hold may — and generally should — also spell out specific categories of documents, 
information, and/or electronic media to be retained by the employee.  Finally, it should be stressed 
that whatever list appears in the notice is not an all-inclusive list; the recipient should also preserve 
any and all other documents or information that the recipient employee may find potentially 
relevant to the claimant’s allegations.  As discussed above, for this purpose, a broad view of 
potential relevance should be applied.   

Third, it is recommended to include in the preservation notice specific instructions 
regarding electronic data and databases, including the types of electronic data that need to be 
preserved and the databases that require attention.  Further details regarding electronic data 
preservation and mitigation of sanctions are discussed in greater detail in section D, below. 

Fourth, the litigation hold notice should expressly state that any such potentially relevant 
material should be preserved until the notice is formally cancelled in writing, even if it would 
otherwise be the employee’s normal practice to discard, delete, or update such items in 
accordance with any existing document retention policy or any other policies or practices.   

Finally, a standard notice can be used to explain what the employee should do if they are 
contacted about the litigation or potential litigation.  Generally speaking, employees should be 
asked not to speak with any outside persons other than the employer’s counsel, and to refer any 
calls or correspondence about the claim or potential claim to the employer’s counsel.  Unless 
employees have consulted with the employer’s legal counsel, they should also be instructed not 
to put into writing — including email — any discussion regarding the lawsuit or potential claim as 
it will inevitably be discoverable. 
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D. ELECTRONIC DISCOVERY  

First, the scope of discoverable, electronically stored information (“ESI”) is extremely 
broad and, according to the American Bar Association and available case law, includes the 
following types of data:  

• Email (including attachments); 

• Deleted emails and back-up email files;  

• Word processing documents;  

• Spreadsheets;  

• Presentation documents;  

• Graphics;  

• Animations;  

• Images;  

• Audio, video, and audiovisual recordings;  

• Voicemail messages and files; 

• Back-up voicemail files; 

• Text messages and files; 

• Back-up text message files; 

• Data files; 

• Program files; 

• Back-up and archival tapes; 

• Temporary files; 

• System history files;  

• Website information stored in textual, graphical, or audio format; 

• Website log files; 

• Cache files; and 

• Cookies and other electronically recorded information. 

 With the assistance of an information technology (“IT”) department, employers should be 
aware of the platforms where such data may be found, including:  

• Databases;  

• Networks;  

• Computer systems, including legacy systems (hardware and software);  

• Servers;  

• Archives;  
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• Back-up or disaster recovery systems;  

• Tapes, discs, drives, cartridges, and other storage media;  

• Laptops;  

• Personal computers;  

• Internet data;  

• Personal digital assistants;  

• Handheld wireless devices;  

• Mobile telephones;  

• Paging devices;  

• Audio systems, including voicemail; 

• Tablets; 

• Smart phones; 

• Electronic scanning and/or copying machines with memory storage; 

• Thumb or flash drives; and 

• Cloud storage or other web-based storage or messaging services.   

The company’s duty to locate and preserve evidence can also extend to electronic data 
on devices that are not owned by the company.  For example, if managers and/or employees 
send work-related emails or texts to each other on their own personal cell phones, the company 
may still be responsible for locating and preserving those records.  Similarly, although a business 
may no longer use a subscription-based hosting service for email or documents (often called the 
“cloud”) that it previously used, it may still have the ability (and thus the obligation) to obtain old 
data from such a service — and to promptly inform the old data’s hosting service of the need to 
preserve any such information.  It is extremely important to consider all of the places where 
electronic data may exist as soon as litigation is reasonably anticipated; your need to 
communicate a litigation hold could extend beyond the company itself to current and/or former 
vendors.   

Potentially relevant ESI may also include “metadata,” defined as evidence, typically stored 
electronically, that describes the history, tracking or management of an electronic document.  It 
may describe how, when, and by whom data was collected, viewed, created, or modified (and is 
typically a part of the electronic document itself).  Parties may request in discovery that ESI be 
produced in what is known as “native” format, with metadata intact.  As previously noted, 
preservation obligations often extend beyond preserving the mere existence of electronic 
documents and may include preserving it as it exists at that point in time (i.e., without changes or 
updates, including to metadata).  Complicating matters is metadata’s propensity to be altered or 
overwritten completely by basic processes like creating a new copy of a file or editing an existing 
draft. 

Second, compliance with applicable federal discovery rules require that employers have 
adequate knowledge of their own electronic records, including where such records are stored and 
how they are copied/retrieved.  Often, the first step in doing this is to meet with the company’s IT 
department to learn where and how ESI is created, stored, archived, and destroyed in the regular 
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course of business.  Determine if it is being stored long enough or too long, consulting with legal 
counsel as necessary.   

Of special note, one of the recent amendments to the federal civil procedure rules 
regarding discovery of documents allows the requesting employee to specify the form or forms in 
which the employer’s ESI is to be produced.  This allows the employee to demand data that is 
searchable and manipulable (e.g., Excel spreadsheets), potentially saving them the time and 
expense of converting data into usable formats.   

Lastly, many employers choose to implement a specific policy for electronic data holds 
when a claim or demand is filed.  Such policies can prove critical given that employees may 
attempt to take unilateral actions to destroy electronic data in certain situations.  Employers should 
also make sure that their IT and/or HR department has a clear understanding of how they are 
expected to retain ESI with respect to a former employee — whether that employee was 
terminated or left voluntarily.  

E. CONCLUSION 

Implementing these suggestions will not only prevent loss of potentially key evidence but 
will also protect an employer from a claim of spoliation if the matter does mature into litigation.   
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CHAPTER 32 
SAMPLE EMPLOYEE HANDBOOK 

 

COMPLIANCE CHECKLIST 

 This chapter offers a template for a Sample Employee Handbook designed for 
Employers with less than twenty employees.  At the end of this chapter is a section 
with additional policies or alternative language that you may wish to consider, or 
which would be required or recommended, for larger organizations with twenty or 
more employees.  If the employer employs 50 or more employees, the Family and 
Medical Leave Act will apply and will require a specific policy.  If the employer 
employs 100 or more employees, the Hawai‘i Family Leave Law will apply and will 
require specific language to be added to the family leave policy.  Federal 
contractors may also be required to add language mandated by the Office of Federal 
Contract Compliance Programs (“OFCCP”). 

 Generally, your Employee Handbook should cover the following areas and topics 
to provide your management and employees a resource to guide behavior and 
answer most questions regarding terms and conditions of employment.  It should 
also establish the general philosophy and goals of the employer relative to its 
employees and provide support to protect against employee claims.  

 Note: The Families First Coronavirus Response Act (“FFCRA”) and its provisions 
expanding leave in certain circumstances expired September 30, 2021.  This law 
provided employers a tax credit for granting leave for employees’ COVID-19-related 
absences.   

 Note: As of March 3, 2022, the Ending Forced Arbitration of Sexual Assault and 
Sexual Harassment Act of 2021 makes ineffective any provision in a predispute 
arbitration agreement that would otherwise require employees to arbitrate sexual 
assault or sexual harassment claims.  As a result, employees seeking resolution of 
those claims may choose to pursue legal action in a court of law instead of 
arbitration.  This, however, may still only occur after any applicable administrative 
remedies are appropriately exhausted. 

 We hope you find this document useful and beneficial in managing the complex 
issues involving employment.  If you have any questions regarding this Sample 
Handbook, please call a Torkildson Katz attorney.  With the exception of the FFCRA 
policy, the amount of vacation, sick leave, holiday and other benefits provided in 
this sample are only given as an example and may be adjusted for your operations.  
As with all legal matters, we recommend that once you have reviewed and chosen 
sample language that you would like included in your Employee Handbook, you 
have it reviewed by legal counsel familiar with the ever-changing issues in 
employment law.  Therefore, please understand that this sample, and all the 
information provided in the Chamber Desk Manual, is compliance advice for 
Employers only subject to your acceptance, modification, or rejection.  
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WELCOME STATEMENT 

Aloha and welcome to (Insert Name) (the “Company”).  We are glad to have you with us.  
We believe our employees are an important asset.  We hope you will soon discover our spirit of 
cooperation and of working toward shared goals.  You were selected to work with us because we 
believe you have the skills, motivation, and interest to help us achieve these goals. 

This Handbook describes the Company’s current guidelines and procedures and lets you 
know some of the principles behind them.  You are urged to read this material carefully. 

The contents of this Handbook are presented as a matter of information only.  Because 
business judgments and needs of our customers will change, the policies described herein are 
subject to change by the Company.  For that reason, it is important to understand that the contents 
of this Handbook are offered only as guidelines to current policies and do not create a separate 
or additional employment contract, express or implied, or any other agreement, between you and 
the Company.  

The Company reserves the right to modify, change, disregard, suspend, or cancel at any 
time, without written or verbal notice, all or any part of this Handbook’s contents at will as 
circumstances or changes in the law may require.  However, no one other than the Company 
President has the authority to change any of these policies or to make any agreement contrary to 
the policies described in this Handbook.  Additionally, no one other than the President has the 
authority to enter into any agreement for employment for any specified period of time. 

After consulting this Handbook, you may still have questions about particular guidelines 
and procedures.  If so, please let your supervisor or manager know. 

If you have any suggestions or comments about any Company guideline or procedure, 
please share them with us.  Working together and communicating freely with your supervisor or 
manager will help to build a good relationship and ensure the success of our Company. 

Thank you for joining us. 

Mahalo,  

 

President 
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I. ABOUT OUR COMPANY 

Insert description of Organization’s purpose, product, and/or history, and philosophy. 

II. EMPLOYMENT PRACTICES 

A. EQUAL EMPLOYMENT OPPORTUNITY 

The Company seeks to employ the best qualified individuals and to provide them with 
opportunity for advancement in a manner which does not discriminate because of race, color, 
religion, sex including gender identity and expression, age, national origin, ancestry, marital 
status, arrest and court record, genetic information, disability, sexual orientation, citizenship, 
credit history, military service, victim of domestic or sexual violence status, reproductive health 
decisions, or other grounds protected under applicable state and federal laws, regulations, and/or 
executive order.  Harassment of any employee, customer, vendor, or the public because of any 
protected status is also prohibited.  

Any incident of discrimination or harassment must be immediately reported, in confidence, 
to your manager/supervisor or Human Resources.  Every effort will be made to promptly 
investigate all allegations of discrimination and/or harassment in as confidential a manner as 
possible and to take appropriate corrective action if warranted that is reasonably calculated to 
end any prohibited discrimination or harassment.  Any employee who is determined, after an 
investigation, to have engaged in discrimination and/or harassment in violation of this 
policy will be subject to disciplinary action, up to and including immediate termination.  

The Company provides reasonable accommodation to qualified individuals with 
disabilities so that they may seek employment, perform essential job functions, and participate in 
and/or enjoy any employment practice, term, condition, or benefit of employment.  Please contact 
Human Resources if you require or have any questions regarding reasonable accommodation for 
a disability.  We also provide reasonable accommodation for employees:  (1) disabled due to 
pregnancy, childbirth, or related medical conditions; (2) for religious practice; and (3) for victims 
of domestic or sexual abuse. 

New mothers nursing their infants will be provided reasonable break time and a private 
space, if possible, to express breast milk for their nursing children for one year after birth each 
time such employees have need to express the milk.   

This policy does not create any contractual promise but instead is a description of the 
standards of behavior expected of all employees. 

1. DISCRIMINATION 

Decisions regarding employment should be based on legitimate, non-discriminatory 
business reasons.  This includes decisions regarding recruitment, hiring, placement, training, 
promotion, compensation, benefits, transfers, layoffs, discipline, termination, performance 
evaluations, and other terms and conditions of employment. 

It is a violation of this policy to base employment actions, or the terms and conditions of 
employment, on an individual’s race, color, religion, sex including gender identity and expression, 
age, national origin, ancestry, marital status, arrest and court record, genetic information, 
disability, sexual orientation, citizenship, credit history, military service, victim of domestic or 
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sexual abuse status, reproductive health decisions, or other grounds protected under applicable 
state and federal laws, regulations, and/or executive order.   

2. HARASSMENT 

The Company does not tolerate harassment of any of our employees, customers, vendors, 
or suppliers from any source.  Any form of harassment which violates federal, state, or local law, 
including but not limited to harassment related to an individual’s race, color, religion, sex including 
gender identity and expression, age, national origin, ancestry, marital status, arrest and court 
record, genetic information, disability, sexual orientation, citizenship, credit history, military 
service, victim of domestic or sexual violence status, reproductive health decisions, or other 
grounds protected under applicable state and federal laws, regulations, and/or executive order, 
is a violation of this policy.  It is unlawful to subject employees to intimidation or harassment (e.g., 
physical, or verbal abuse, commentary or epithets, offensive comments, degrading words, 
threats, non-verbal conduct such as display of inappropriate pictures or gestures, etc.) based on 
their protected classifications as outlined above.   

Harassment, as defined in this policy, undermines the dignity of the workplace, and is a 
form of misconduct that is prohibited and will not be tolerated.  Harassment is prohibited not only 
at our workplace, but also anywhere the Company conducts business and at Company-sponsored 
social events.  Harassment is also prohibited outside the workplace, after work hours, or on social 
media or other communications when the impact of such behavior affects employees or 
customers. 

Harassment can occur between fellow employees, as well as between managers or 
supervisors and subordinates.  Harassment can also occur between employees and third parties, 
such as vendors, suppliers, and customers.  The victim of harassment does not have to be the 
person the harassing conduct is directed toward; the victim may be another person offended by 
the observed harassment.  

a) Sexual Harassment 

The Company prohibits harassment based on sex, including gender identity or expression, 
or sexual orientation of any employee, manager, supervisor, customer, or member of the general 
public at the workplace, including sexual harassment by or directed at non-employees.  This means 
that not only are non-employees prohibited from sexually harassing employees but also employees 
are prohibited from sexually harassing customers and the general public.  Our policy prohibits any 
offensive conduct even if it does not constitute unlawful sexual harassment. 

This means that no supervisor, manager, or employee shall threaten or imply, either 
directly or indirectly, that another employee’s or applicant’s refusal to submit to sexual advances 
will adversely affect that person’s employment, performance evaluation, pay, promotion, duties, 
shifts, or any other conditions of employment.   

 Similarly, no supervisor, manager, or employee shall promise, imply, or grant any 
preferential treatment in connection with another employee or applicant engaging in sexual 
conduct or consenting to or covering up harassment. 

 Sexual harassment under our policy may include sexual advances, requests for sexual 
favors, and any other verbal, visual or physical conduct of a sexual nature involving any 
employees regardless of sex, sexual orientation, gender, gender identity, or gender expression.  
Sexual harassment also may include sexual flirtations or propositions, verbal abuse of a sexual 
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nature, subtle pressure or requests for sexual activities, unnecessary touching of an individual, 
graphic or verbal commentaries about an individual’s body, sexually degrading words used to 
describe an individual, a display of sexually suggestive objects or pictures in the workplace, 
sexually explicit or offensive jokes, or physical assault. 

 Examples of prohibited sexual harassment include, but are not limited to, slurs, epithets, 
threats, teasing, dirty or offensive sexual jokes, stalking, sexual bullying, derogatory comments and 
sexual bragging; and non-verbal conduct of a sexual nature by an employee, supervisor, manager 
or other person, including but not limited to leering, obscene gesturing, suggestive or insulting 
sounds, sending, circulating, or displaying materials of a sexual nature including, but not limited to, 
pornographic or suggestive posters, pictures, cartoons, objects or offensive letters, poems, email, or 
text messages or communications or comments on Facebook or other social media; verbal or 
physical conduct of a sexual nature by any employee, supervisor, manager or other person including 
sexual advances, requests for sexual favors, or other conduct such as uninvited touching and 
sexually related comments. 

b) Other Forms of Harassment 

 The Company also prohibits any employee from harassing another on the basis of race, 
color, religion, age, national origin, ancestry, marital status, arrest and court record, genetic 
information, disability, citizenship, credit history, military service, victim of domestic or sexual 
violence status, reproductive health decisions, or other grounds protected under applicable state 
and federal laws, regulations, and/or executive order.   

Examples of prohibited conduct include: 

• Directly or indirectly conditioning terms and conditions of employment upon 
an individual’s participation or acquiescence in conduct related to a 
protected status (e.g., requesting or suggesting that an employee attend 
church in exchange for job benefits); jokes or innuendoes about an 
individual’s protected status (e.g., jokes about racial stereotypes, 
references to ethnic food, speaking in accents); 

• Slurs, jokes, or similar-type epithets based upon any of the above-listed 
protected categories (i.e., racial slurs or jokes about disability) made to any 
employee, vendor, customer, or member of the public by any employee or 
non-employee in the workplace.   

3. COMPLAINT PROCEDURE FOR DISCRIMINATION AND 
HARASSMENT 

It is the responsibility of each manager and supervisor to create an atmosphere free of 
discrimination and harassment.  Managers and supervisors should immediately report employee 
complaints of harassment they have learned of to Human Resources or the President.  Managers 
and supervisors are required to report all complaints, whether or not they are in writing. 

If you are, or feel that you may be, the target of discrimination or harassment or have 
observed conduct that you believe violates this policy or which you believe may rise to the level of 
prohibited discrimination or harassment if repeated, you must immediately report the incident(s) or 
concern(s) to your manager/supervisor or Human Resources.  If these persons are unavailable or if 
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you do not feel comfortable reporting your concerns to these individuals, you should contact the 
President.   

Although we require everyone to report all incidents of discrimination and harassment, we 
will not tolerate maliciously false complaints.  Employees who file maliciously false complaints of 
discrimination or harassment may be subject to discipline up to and including unpaid suspension 
and/or immediate termination. 

4. PROHIBITION AGAINST RETALIATION 

We expressly prohibit any form of retaliation against any employee or individual who has 
complained of discrimination or harassment, cooperated with the investigation of a complaint, or 
acted as a witness during the investigation of a complaint.  Reports of any retaliation should be 
made to your manager/supervisor, Human Resources, or Company President.  Any individual 
who engages in such retaliation in violation of this policy shall be subject to appropriate 
disciplinary action, up to and including immediate termination.   

5. INVESTIGATION PROCEDURES 

 It is our policy to investigate each report of discrimination or harassment in a prompt, 
thorough, fair, discreet, and impartial manner.  The Company will keep the identity of individuals who 
report discrimination or harassment, alleged victims, witnesses, and alleged harassers, and other 
information obtained during an investigation confidential to the extent possible and permitted by law, 
consistent with a thorough and impartial investigation.  Reporting employees and those interviewed 
during any Company investigation are required to maintain confidentiality throughout the duration of 
the investigation.  This includes keeping confidential the identity of the individuals who report 
discrimination or harassment, alleged victims, witnesses, and alleged harassers, as well as any other 
information relating to the investigation.  Protecting those involved in the complaint and the 
investigation process from retaliation is important to us. 

 Any employee who feels they are a target of discrimination, harassment, or retaliation is 
always free to communicate informally, if so desired, with Human Resources for further advice.  An 
informal complaint will not typically generate an investigation but will seek to address the inquiring 
employee’s concerns and questions.  

Any questions concerning this policy should be directed to Human Resources. 

B. ETHICS POLICY 

The Company adheres to the highest standards of ethics, responsibility, and 
accountability.  If you have any concerns about the business ethics of the Company and its 
employees, we encourage you to bring them to management’s attention without fear of retaliation.  
To ensure this goal, employees will not be subject to any discrimination, adverse action of any 
kind, threats, or retaliation because an employee or a person acting on behalf of an employee:  
(1) reports or is about to report to the Company or a public body, verbally or in writing, a violation 
or suspected violation of a Company policy, state or federal law, rule, ordinance, or regulation, or 
a contract executed by the state, a political subdivision of the state, or the United States, unless 
the employee knows that the report is false; or (2) is requested to participate in an investigation 
or hearing by a public body, including a court.   
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The Company maintains a reputation of the highest standards of lawfulness, responsibility, 
and accountability.  All employees shall at all times comply with all laws and the highest standards 
of business ethics and conduct in the performance of their job duties; avoid situations which might 
involve a business conflict with the Company’s business, or an appearance of a conflict, between 
their personal financial interests and the business interests of the Company; and protect 
confidential and proprietary trade information held by the Company or entrusted to it.  See 
Confidentiality Policy. 

This policy does not apply where the disclosure of confidential trade information is 
protected by an employee’s constitutional, statutory, or other protected rights.  According to the 
federal Defend Trade Secrets Act of 2016, an employee, contractor, or consultant will not be held 
criminally or civilly liable under any Federal or State trade secret law for the disclosure of a trade 
secret that:  (A) is made, (i) in confidence to a Federal, State, or local government official, either 
directly or indirectly, or to an attorney, and (ii) solely for the purpose of reporting or investigating 
a suspected violation of law; or (B) is made in a complaint or other document filed in a lawsuit or 
other proceeding, if such filing is made under seal.  An employee, contractor, or consultant who 
files a lawsuit for retaliation by an employer for reporting a suspected violation of law may disclose 
the trade secret to the attorney of the individual and use the trade secret information in the court 
proceeding, if the individual:  (A) files any document containing the trade secret under seal; and 
(B) does not disclose the trade secret, except pursuant to court order.  Nothing in this policy 
authorizes or limits liability for an act otherwise prohibited by law, such as the unlawful access of 
material by unauthorized means, as defined in the Act. 

C. CONFLICT OF INTEREST 

You are not allowed to have any conflict of interest, as defined below that will interfere 
with your job performance.  A conflict of interest is any business or other personal commercial 
relationship with another entity or individual, which, in the Company’s judgment, would result in 
questionable business or professional ethics, or a compromise in your loyalty to the Company.  
Generally, no employee may directly or indirectly maintain or engage in any outside business 
and/or financial interests that conflict with the interests of the Company.  Employees are banned 
from activities or investments that compete with the Company, interfere with their judgment 
concerning the Company’s best interests, or exploit their position with the Company for personal 
gain.  Any questions regarding a conflict of interest that may or may not exist should be directed 
to your general manager or the Human Resources Department. 

Every employee may be requested, from time to time, to disclose to the Company any and 
all relationships of a personal nature with any company or person doing business or soliciting 
business from the Company. 

The following rule is aimed at preventing personal business or other commercial conflicts 
of interest:  employees and members of their immediate family may not solicit or accept from an 
outside company which does business with or seeks to do business with the Company, any 
compensation, gift, or discount of more than $25. 

D. OUTSIDE EMPLOYMENT 

It is the employee’s responsibility to tell their manager/supervisor about any outside 
employment.  Before accepting outside employment, you must fully disclose your plans and obtain 
written approval from your manager/supervisor.  Outside employment already held at the time 
hired must also be fully disclosed and authorized by your manager/supervisor.  The Company has 
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no desire to interfere with your outside business or other commercial interests as long as those 
interests do not interfere with putting forth your best efforts in your job or create competitive/ethical 
problems for the Company.  If outside employment is approved, you may not work elsewhere 
while on paid or unpaid sick leave. 

E. EMPLOYMENT STATUS AND CLASSIFICATIONS 

1. Introductory Period 

The first three months of your employment provide you and the Company with the 
opportunity to learn more about each other and to evaluate whether the job for which you were 
hired is suitable to your skills, personality, and career goals.  The Company may extend your 
introductory period for any reason.  If you successfully complete this period, you may be given 
regular status depending on your skills and availability, as well as the Company’s needs.  
However, whether or not your employment continues after the introductory period, YOUR 
EMPLOYMENT WITH THE COMPANY IS AT-WILL; THAT IS, YOU RETAIN THE RIGHT TO 
TERMINATE YOUR EMPLOYMENT WITH THE COMPANY, WITHOUT PRIOR NOTICE OR 
REASON, AND THE COMPANY RETAINS THE RIGHT TO TERMINATE YOUR EMPLOYMENT 
AT ANY TIME, WITHOUT PRIOR NOTICE OR REASON. 

2. Eligibility for Benefits 

Only regular full- and part-time employees are eligible for sick leave or vacation.  If you 
are hired for a temporary period, regardless of the hours worked per week, you are considered a 
temporary employee and are not eligible for any Company benefits other than as required by law.  
If you are placed on our “on call” list, you will be considered a temporary employee when and if 
you are actually called for work and only for the duration of your employment. 

3. Overtime 

Employees are classified as either exempt or nonexempt employees.  “Exempt 
employees” are salaried executive, professional, and administrative employees who are exempt 
from earning overtime pay.  Outside salespersons, some computer professionals, and employees 
above a certain salary level, may also be exempt.  “Nonexempt employees” are those hourly and 
salaried employees who are required by law to complete time records and who are eligible to earn 
overtime pay.  

4. Work Schedule and Attendance 

Your supervisor will tell you when you are scheduled to work and when you can take your 
lunch and rest periods.   

Our workweek is defined as starting at 12:00 a.m. _________, and ending at 11:59 p.m. 
________.  [You may choose any consecutive seven-day period.]  Each hourly employee shall 
commence work promptly and shall cease work promptly as scheduled.  All hours of employment 
are subject to change to meet the needs of the Company.  

Employees not exempt from overtime requirements must remain off the premises at all 
times other than regular working hours.  
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If you are unable to start work at your scheduled time, please notify your 
manager/supervisor as soon as possible.  If you are unable to reach your manager/supervisor, 
contact another member of management.  Do not leave messages with fellow employees.  If you 
are unable to personally contact your manager/supervisor, have a family member or friend call 
your manager/supervisor for you. 

F. TERMINATION 

EMPLOYMENT AT THE COMPANY IS COMPLETELY VOLUNTARY AND AT-WILL.  
THIS MEANS EITHER YOU OR THE COMPANY MAY END EMPLOYMENT AT ANY TIME WITH 
OR WITHOUT NOTICE OR REASON.   

If your employment is terminated by the Company, you will be paid your wages due in full 
at the time of discharge but not later than the next working day following discharge.  If you want 
to object to your termination, an appeal may be made to the President of the Company. 

If you decide to resign, please give two weeks’ notice so we can find a replacement.  This 
advance notice gives the Company time to prepare your paycheck and for you to return any 
Company property issued to you.  Employees who quit or resign without giving at least one pay 
period notice of intention to quit will be paid wages due in full not later than the next regular 
payday.  Before receiving your final paycheck, you must turn in all property belonging to the 
Company or you may have the value of such property deducted from your final pay. 

III. COMPENSATION 

A. POLICY ON PAY 

It is the Company’s policy to pay employees in accordance with their skill, performance, 
and experience in the labor market.  The Company considers your compensation to be private 
and confidential and thus we will not voluntarily disclose it to others.  The Company will not 
discharge or in any other manner discriminate against employees or applicants because they 
have inquired about, discussed, or disclosed their own pay.   All questions regarding your pay 
should be directed first to your immediate supervisor, and then to the manager/supervisor. 

B. PERFORMANCE REVIEWS 

Your job performance is subject to periodic review, with additional performance appraisals 
conducted as deemed necessary by the Company.  You may receive a performance review at 
the end of your introductory period.  When you receive a performance review, you should take 
the opportunity to discuss your performance with your manager/supervisor.  If asked, you should 
sign the performance review to show it was shared with you. 

C. PAY DAY 

Pay checks are distributed [twice a month or every other week] _____.  If you are 
employed for the entire year, you will receive [twenty-four (24) or twenty-six (26)] _______ 
paychecks. 
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D. TIMECARDS/SHEETS 

Nonexempt personnel must record daily hours worked.  These hours are recorded on a 
timecard or time sheet, and you are responsible for its accuracy.  You and your supervisor must 
sign your timecard or time sheet at the end of each pay period.  You must record only your own 
time and may not record time for another employee.  Any changes must be made and initialed by 
your supervisor. 

E. OVERTIME PAY 

Time and one-half is paid to nonexempt employees for actual hours worked over 40 hours 
in a standard work week.  Pay for hours not actually worked will not be included in determining 
whether you have actually worked over 40 hours.  Overtime must be authorized by your supervisor 
prior to being worked.  If you work in excess of 40 hours during a week in which a holiday occurs 
and you did not work on that holiday, you will receive time and one-half only when you have 
actually worked over 40 hours during that work week.  Hours not worked on a holiday but for 
which an employee is paid are omitted in computing overtime.  

F. DEDUCTIONS 

Deductions are made from your gross earnings each pay period for federal and state 
income taxes and social security taxes.  In addition, the Company may make deductions for group 
health insurance as you may direct, in writing, on a form provided by the Company.  All other 
deductions from your paycheck, except for court-ordered garnishments, must be authorized in 
writing by you and approved by the Company. 

Employees who are paid a salary and are exempt from the overtime provisions cannot 
have their pay reduced unless they: 

• Are absent from work for one or more full days for personal reasons other than 
sickness or disability; 

• Are absent from work for one or more full days because of sickness or disability 
(including work-related accidents) if the deduction is made in accordance with our sick 
leave policy, and/or Paid Time Off (“PTO”) policy; 

• Receive jury fees, witness fees, or military pay, which will be offset against their salary 
due for that particular week; 

• Receive penalties for infractions of safety rules of major significance which will be 
deducted from their salary due for that particular week; 

• Receive unpaid disciplinary suspensions of one or more full days for infractions of 
workplace conduct rules;  

• Were just hired and worked less than a full week during first week. 
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• Terminate their employment, in which case employees will be paid the proportionate 
amount of their full weekly salary for the time actually worked in their last week of 
employment; and 

• Take unpaid leave under the Family and Medical Leave Act. 

 This means that exempt employees will receive their full salary for any week in which they 
perform any work without regard to the number of days or hours worked unless one of the seven 
above-listed exceptions apply. 

 The Company prohibits improper deductions from an exempt employee’s salary.  Improper 
deductions are those deductions that are not permitted by one of the seven exceptions listed 
above.  Any employee who believes that an improper deduction has been made from their salary 
should make a complaint to their manager/supervisor, Department Head, or the Director of Human 
Resources as soon as practicable.  The Company will conduct a prompt and thorough 
investigation of the complaint.  If the investigation determines that improper deductions were 
made, the Company shall reimburse the affected employee for any improper deductions and 
make a good-faith commitment to avoid improper deductions in the future. 

 We also prohibit retaliation against an employee who has:  (1) complained about an 
improper deduction, (2) cooperated with the investigation of a complaint, or (3) acted as a witness 
during the investigation of a complaint.  Any employee who engages in retaliation prohibited by 
this policy shall be subject to appropriate disciplinary action, up to and including immediate 
termination.  

IV. EMPLOYEE BENEFITS 

A. BENEFIT SUMMARY 

The Company is proud to offer you the following benefits explained below:   

• Medical Insurance 

• Dental Insurance 

• Prescription Drug Insurance 

• Vision Care Insurance 

• Group Life and Long-term Disability Insurance 

• Paid Vacations 

• Paid Holidays 

• Paid Sick Leave 

• Workers’ Compensation Insurance 

• Temporary Disability Insurance 
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• Unemployment Compensation Insurance 

• Leaves of Absence 

B. BENEFITS DISCLAIMER 

This section highlights the Company’s employee benefits program and provides you with 
brief summaries about these benefits.  The summaries do not provide details, technical, or 
exhaustive explanations of the benefits available, and are not intended to be a contract.  In case 
of conflict between the explanations of benefits in the handbook and the summary plan description 
(“SPD”), the SPD shall prevail.  SPDs may be obtained from your Human Resources Manager. 

It is understood that the Company has the right to amend or terminate any of these benefit 
plans, in whole or in part, or to establish other plans in any way which seems advisable to the 
Company at its discretion, provided that any amendment will not prejudice any rights or benefits 
already vested.  The Company also reserves the right, in individual cases where exceptional 
conditions exist, to modify the provisions herein governing the amount and application of the 
Company’s contributions. 

C. BENEFIT ELIGIBILITY 

You may be eligible to receive the following benefits according to the following time 
schedule: 

Upon Hire: 

• Workers’ Compensation 
 

• Temporary Disability Insurance (“TDI”) 
 
First calendar day of the month following four consecutive weeks of twenty or more 
hours of work per week: 

• Medical Insurance 

• Dental Insurance 

• Prescription Drug Insurance 

After three full months of continuous active employment: 

• Holiday Pay 

• Paid Sick Leave 

After one full year of continuous active employment: 

• Paid Vacation 
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D. PAID VACATION 

Full-time employees earn paid vacation time in accordance with the following schedule: 

1 Full Year of Active Service:  One Week. 

2 or more Full Years of Active Service: Two Weeks. 

5 or more Full Years of Active Service: Three Weeks. 

The Company provides paid vacation time because we believe that a period of time away 
from work is necessary after completing each year of work, to refresh our regular full-time and 
regular part-time employees emotionally and physically.   

Regular part-time employees earn one-half of the full-time vacation benefit. 

All vacation leave requests must be submitted in writing well in advance of the dates 
requested.  The manager/supervisor will make the final decision on all vacation scheduling.  You 
may take your vacation only after it is earned — after the anniversary of your hire date.  Vacation 
time may only be used in not less than one-half (1/2) day increments. 

Vacation benefits are not earned pro-rata but only upon completion of each full 
anniversary year of continuous active service.  Vacation pay is not granted in lieu of time off, and 
advance vacation is not permitted.  If you are ill or injured while on vacation, you are not entitled 
to additional paid days off.  If you resign or are terminated, all unused vacation benefits will be 
lost. 

E. HOLIDAYS 

The Company recognizes the following as paid holidays for eligible employees: 

• New Year’s Day 

• Presidents’ Day 

• Memorial Day 

• Independence Day 

• Labor Day 

• Thanksgiving Day 

• Christmas Day 

All regular full-time employees must work the scheduled day before and the day after a 
holiday to receive holiday pay.  If an employee is unable to work either the day before or the day 
after a holiday, or both, because of vacation, illness, or injury, that employee may receive holiday 
pay in lieu of sick pay for that holiday.  The Company will require proof of illness or injury and may 
require verification by a physician selected and paid for by the Company. 
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Eligible employees who are required to work on a holiday will receive their regular pay 
plus holiday pay.  Holiday pay received for time not worked shall not be considered when 
computing overtime pay. 

Part-time, casual, temporary, and introductory employees are not eligible to receive 
holiday pay. 

F. LEAVES OF ABSENCE 

Approval must be obtained from your manager/supervisor in writing prior to taking any 
leave of absence.  Regardless of the type of absence, you are required to notify your supervisor 
prior to being absent.  You are also required to notify your manager/supervisor if you are unable 
to return at the end of the specified leave.  Failure to provide such notification will mean you have 
voluntarily resigned.  

1. Leaves with Pay 

a) Paid Sick Leave 

The Company recognizes that disability resulting from a non-work-related illness or injury 
may occur which prevents you from working.  It is your responsibility to personally notify your 
manager/supervisor each day or time period that you are unable to work because you are disabled 
due to illness or accidental injury.  You must provide such notice as soon as possible, but in no 
case less than two hours before your scheduled work starting time.  If you are unable to personally 
advise your manager/supervisor of your inability to work as scheduled, you must have a friend or 
relative call for you to inform the Company of your absence as soon as possible.  You may be 
required to provide a doctor’s certificate to verify such illness or injury. 

Regular full-time employees will begin to accrue paid sick leave after the completion of 
three months of continuous active employment.  Seven days of paid sick leave benefits will accrue 
on a pro-rata basis each pay period. 

Benefits will be paid beginning with the first day of absence due to disability.   

Employees may accumulate and carry over up to ___ days of unused sick days to be used 
for periods of long-term disability. 

Medical or dental appointments taken during the workday are considered as time off 
without pay.  Employees must give their manager/supervisor at least three days’ notice of 
anticipated time off for routine physician’s office visits.  This sick leave benefit applies to normally 
scheduled work hours.  It does not apply to disability while on vacation. 

It is your responsibility to ensure that sick leave pay is received by providing the 
appropriate information and medical verification as requested by the Company. 

Sick leave is to be used only for your disability, not the disability of your family members. 

b) Death in the Family 

Three (3) days leave with pay is authorized for full-time employees upon the death of an 
immediate family member (spouse, parent, child, brother, sister, mother-in-law, father-in-law, or 
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legal guardian).  This benefit will be paid even if the death in the family occurs while you are on 
vacation, of if you miss scheduled work to attend the funeral or family obligations. 

c) Court Duty 

The Company will reimburse regular full-time employees the difference between income 
from jury duty or duty as a summoned witness and regular pay for those hours involved, should 
a difference exist, for a maximum ten-day (10) period per year.  Notify your manager/supervisor 
immediately if you are summoned to jury duty.  You will be required to secure a statement from 
the clerk of the court of fees and mileage allowance paid in order to receive jury duty pay.  If you 
are released from jury duty on any particular day during your normal working hours, you must 
telephone your manager/supervisor to notify them of your availability and you may be required to 
report to work. 

2. Leaves without Pay 

a) General Leave 

A leave of absence without pay is available for compelling, urgent, or unusual 
circumstances.  You must state a reason for your leave, beginning and ending date, and date 
returning to work.  The manager/supervisor will make the decision on whether or not to approve 
the requested leave of absence. 

You are not permitted to accept employment with another employer during a leave of 
absence without forfeiting all re-employment rights, unless otherwise approved by the 
manager/supervisor. 

Benefits will continue for the month in which leave begins.  You will be required to pay the 
full share of your benefits to cover the leave period before your leave begins.  It is your 
responsibility to make these arrangements to keep your benefits from lapsing.  Leaves of absence 
may not be approved for more than thirty (30) days at a time. 

If you do not return to work on the agreed upon return date, you will be considered to have 
voluntarily terminated your employment with the Company. 

Employees must give their manager/supervisor at least one (1) week notice of anticipated 
time off. 

b) Medical Leave 

A medical leave of absence is available to regular full-time employees who are temporarily 
unable to work due to a serious health condition or disability.  For purposes of this policy, serious 
health conditions or disabilities include inpatient care in a hospital, hospice, or residential medical 
care facility, or continuing treatment by a health care provider.  A disability shall be defined as 
provided under state and federal law.   Leave may be available if reasonable and it does not 
create an undue hardship on the Company.    

Eligible employees should make requests for medical leave to their manager/supervisor 
at least thirty (30) days in advance of foreseeable events and as soon as possible for 
unforeseeable events. 
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A health care provider’s statement must be submitted verifying the need for medical leave 
and its beginning and expected ending dates.  Any changes in this information should be promptly 
reported to the Company.  Employees returning from medical leave must submit a health care 
provider’s verification of their fitness to return to work. 

Employees will be required to first use any accrued paid time off before taking any unpaid 
medical leave.  During medical disability leave, employees may qualify for workers’ compensation 
or temporary disability benefits.  Employees receiving temporary disability insurance or workers’ 
compensation benefits will be required to supplement any unpaid medical leave with accrued paid 
time off to the extent allowed by law.   

During the first month of disability, and up to three months in which you remain disabled if 
you remain employed, the Company will pay your individual health care premiums, but all other 
premiums, if any, will be your responsibility.  After this obligation expires, you may have the right 
to pay for continuation of health care coverage upon the occurrence of an event which would 
otherwise result in loss of such coverage.  Please see the plan documents or your 
manager/supervisor for specific information concerning such continuation coverage. 

G. MATERNITY LEAVE 

Female employees disabled due to pregnancy, childbirth, or related medical conditions, 
will be granted an unpaid leave of absence for a reasonable period of time as determined by the 
employee’s physician.  Prior to onset of the unpaid leave, the employee must submit a physician’s 
certificate estimating the length of the leave and the estimated commencement and termination 
dates of the leave.  Prior to returning from her leave, the employee must submit a physician’s 
certificate approving her return to work.  Upon timely return to work, the employee will be 
reinstated to her original job, or to a position of comparable status and pay, without loss of 
seniority and privileges.  During such leave, employees may qualify for temporary disability 
benefits or other paid leave benefits to the same extent as any other employee. 

During the first month of disability due to pregnancy, and up to three months in which you 
remain disabled, the Company will pay your individual medical premiums, but all other premiums, 
if any, will be your responsibility.  After the three-month period expires, you may have the right to 
pay for continuation of medical, dental, drug and/or vision coverage upon the occurrence of an 
event which would otherwise result in loss of such coverage.  Please see the plan documents or 
your manager/supervisor for specific information concerning such continuation coverage. 

H. MILITARY DUTY 

An employee who is a member of or applies to be a member of a uniformed service and 
performs or has an obligation to perform service in a uniformed service (Armed Forces; the 
National Guard when engaged in active duty for training, inactive duty training, or full-time 
National Guard duty; the Commissioned Corps of the Public Health Service; or any other category 
of persons designated by the President in time of war or emergency) will be allowed military leave.  
Seniority will continue to accrue for employees on military leave.  Employees are responsible for 
providing the Company with reasonable advance notice of the need for leave due to military 
service unless notice is precluded by military necessity or is impossible or unreasonable under 
the circumstances. 
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Return to Work: If an employee does not return to work within the time required by federal 
law after their military leave has expired, the absence shall be treated as an unexcused absence 
and the employee may be deemed voluntarily terminated. 

Employees must return to or reapply for work in accordance with the following schedule, 
depending upon the length of military service.  For all leaves exceeding thirty (30) days, please 
submit your application for reemployment to the Company President and provide documentation 
that your application is timely, you have not exceeded the five-year limit on the duration of service 
while working at the Company, and that your separation/dismissal from service was not 
disqualifying (e.g., dishonorable discharge). 

Period of Service   Time to Report or Apply for Re-employment 

1–30 days Employee must report for work at the beginning of 
the first full regularly scheduled work period on the 
first full calendar day following the completion of the 
period of service and eight (8) hours following a safe 
transportation home. 

31–180 days Employee must apply for re-employment (written or 
verbal) no later than fourteen (14) days after 
completing service unless it is impossible or 
unreasonable to do so. 

More than 180 days Employee must apply for reemployment (written or 
verbal) no later than ninety (90) days after 
completing service. 

Upon your return from military leave, it is the Company’s policy to promptly place you in a 
position depending upon how long the military leave was and your qualifications.  Your position 
may be (a) a position you would have attained if had you been continuously employed (“escalator 
position”), (b) your pre-service position, (c) a position of like seniority status and pay to the 
escalator position or the pre-service position, or (d) a position that is the nearest approximation 
to the escalator position or the pre-service position.  The Company will make reasonable efforts 
to help you become qualified for the appropriate position. 

Full-time exempt employees who perform work during a week in which they perform 
military service will be reimbursed for the difference between their military pay and regular pay for 
a maximum of two (2) weeks per calendar year if their military pay is less, provided they supply 
their supervisor with their authorized military rank, pay rate, and orders.  All benefits and job status 
will resume as if continued if the employee reports back to work on the next regularly scheduled 
work period after their release from active duty.  Part-time employees, full-time employees whose 
temporary duty exceeds two (2) weeks, and employees who voluntarily extend their military 
commitment beyond the statutory requirement will be considered on an unpaid leave of absence. 

For absences of less than thirty (30) days, the Company will continue health care benefits 
as if the employee has not been absent.  For absences exceeding thirty (30) days, employees 
may elect continued coverage for up to twenty-four (24) months at the employee’s own expense, 
which is up to 102% of the full premium.  Upon return to work, the employee’s health insurance 
will be reinstated with no waiting period. 
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I. LEAVE FOR VICTIMS OF DOMESTIC OR SEXUAL VIOLENCE  

If you or your minor child is a victim of domestic or sexual violence, you may be eligible to 
take unpaid leave for a reasonable period of time, not to exceed five (5) days per calendar year.  
An employee must have worked for the Company for at least six (6) consecutive months to be 
eligible for leave under this policy.  For purposes of this section, your “minor child” includes a 
biological, adopted, foster, or stepchild, or any legal ward of an employee under the age of 
majority. 

Leave under this policy will be permitted for the following purposes: 

• To seek medical attention for the employee or the employee’s minor child to recover 
from physical or psychological injury/disability caused by domestic or sexual violence; 

• To obtain services from a victim services organization or victim advocacy organization, 
including:  (a) any nonprofit organization providing assistance to or serving as 
advocates of victims of domestic or sexual violence; (b) any organization operating a 
shelter or providing professional counseling services for victims of domestic or sexual 
violence; or (c) any organization providing legal assistance to victims of domestic or 
sexual violence; 

• To obtain psychological or other counseling; 

• To temporarily or permanently relocate; or 

• To take legal action relating to or resulting from the domestic or sexual violence, or 
related legal action which enhances the health/safety of the employee, the employee’s 
minor child, or those who associate or work with the employee (e.g., to obtain 
restraining orders or injunctions). 

An employee must exhaust any other paid or unpaid leave which is applicable and 
available before taking leave under this policy.  For example, employees wishing to take victims 
leave who have available vacation leave must first use their vacation leave before taking unpaid 
victims leave.   

All information provided to the Company by an employee regarding a leave 
requested under this policy, including the fact that the employee or employee’s minor child 
has been a victim of domestic or sexual violence, or that the employee has requested leave 
due to domestic or sexual violence, shall be kept confidential by the Company.   

Employees should provide reasonable advance notice to the manager/supervisor of their 
intention to take leave unless notice is not practicable due to imminent danger to the employee 
or the employee’s minor child. 

If the purpose of the leave is to seek medical attention to recover from the employee’s 
own physical or psychological injury caused by domestic or sexual violence, the employee should, 
when providing notice of intention to take leave, provide a certificate from a physician estimating 
the number of leave days necessary and the estimated commencement and termination dates of 
the leave.  Depending upon the circumstances, the Company may require employees returning 
from leave taken under this policy to submit a medical certificate from the employee’s physician 
attesting to the employee’s condition, and approving return to work. 
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When an employee returns from a victims leave taken for reasons other than to seek 
medical attention for themselves or the employee’s minor child, the employee shall, within a 
reasonable period of time, provide a signed written statement to the Company certifying: (i) that 
the employee or employee’s child is a victim of domestic or sexual violence, and (ii) that the leave 
was taken for one of the permissible reasons described in this policy.  Employees who return from 
an authorized victims leave and who have complied with certification requirements will be returned 
to their former position or to a position of comparable status and pay.  

J. DISABILITY  

1. Temporary Disability Insurance 

The Company pays the total premium to provide partial protection from loss of earnings if 
you become disabled due to a non-work-related illness or injury, including pregnancy.  If you are 
eligible, Temporary Disability Insurance (“TDI”) will pay benefits at the rate of fifty-eight (58) 
percent of average weekly earnings up to a maximum beginning with the eighth calendar day of 
disability.  Benefits are paid for a maximum of twenty-six (26) weeks in any benefit year. 

It is the employee’s responsibility to apply for TDI benefits and to notify the Company of 
the needed time off. 

2. Workers’ Compensation 

The Company also pays the total premium to provide you with medical care, rehabilitation 
services, and wage replacement benefits at sixty-six and two-thirds (66 2/3) percent of average 
weekly earnings up to a maximum beginning with the fourth calendar day of disability, and 
permanent partial or total disability benefits if you sustain a work-related injury or illness.  IT IS 
COMPANY POLICY AND YOUR RESPONSIBILITY TO REPORT ALL INJURIES AND 
ILLNESSES IMMEDIATELY TO YOUR MANAGER/SUPERVISOR. 

For disabilities covered by TDI or Workers’ Compensation, the Company pays your 
medical insurance premiums for the month in which your illness/injury occurs.  Thereafter, your 
individual medical premium will be paid for by the Company for an additional three (3) months, if 
you remain disabled; payments for all other insurance premiums are your responsibility. 

K. GROUP HEALTH INSURANCE 

The Company provides all eligible regular full-time employees with medical (drug, vision, 
dental) coverage.  Employees may choose to extend their coverage for their immediate family at 
their own expense; the charge for family coverage will be deducted from employee paychecks.  
Employee medical coverage begins on the first day of the month following the month in which you 
complete four (4) weeks of employment with the Company.  You have the option to decline 
medical coverage.  Brochures explaining Company medical plans and the types of coverage 
available will be given to you by your manager/supervisor. 

You and your dependents may have the right to pay for continuation coverage upon the 
occurrence of a qualifying event which would otherwise entitle you to lose group health plan 
coverage.  (Please see the manager/supervisor or Human Resources for information concerning 
continuation coverage.) 
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V. COMMUNICATIONS 

A. OPEN DOOR POLICY 

Effective communication is an essential element of job satisfaction.  It is the key link 
between all of us and is vital to the success of our project. 

The Company believes workplace issues can be resolved most efficiently and effectively 
where proper lines of communication are followed.  You are encouraged to communicate 
questions or concerns about your employment to your immediate supervisor, or if more 
appropriate, to your manager. 

If a problem cannot be resolved at this level, or your immediate supervisor or manager is 
part of the problem, you may request that the matter be reviewed by the next higher level of 
authority. 

B. CHANGE OF ADDRESS, TELEPHONE NUMBER, ETC. 

For benefits administration and emergency purposes, it is vital that we maintain accurate 
and current personnel records.  Accordingly, it is your responsibility to notify your 
manager/supervisor of any change in your residence address, phone number, marital status, 
number and names of dependents, the name and phone number of a person you wish us to 
contact in the event of an emergency, or other necessary personal information, within three 
months of any change. 

C. BULLETIN BOARD 

Special notices and other information of interest to employees are posted on a Company 
bulletin board.  From time to time, important notices are made concerning Company policy, 
organization, and procedures.  The bulletin board is the customary place for posting these notices 
as well as vacation schedules, work schedules, and government notices and posters.  You are 
encouraged to check the bulletin board regularly.  In the interests of neatness and fairness, the 
Company bulletin board is reserved for the sole and exclusive use of the Company.  Employees 
may not post anything on the bulletin board. 

VI. COMPANY REGULATIONS 

A. CONFIDENTIALITY POLICY 

The Company’s policy is to protect its non-public business trade information.  Disclosure 
of confidential business trade information is in violation of the Company policy and may result in 
disciplinary action up to and including immediate termination.  To avoid inadvertent disclosure of 
confidential business trade information, you should not discuss confidential business trade 
matters where others may overhear.  Information that the Company considers confidential 
business trade information includes, but is not limited to, the following: 

• Non-public, internal operations methods and strategies and financial data and reports;  

• Information concerning customers; 

• Vendor lists; 



Chapter 32 – Sample Employee Handbook   393 
 

 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

• Pricing lists; 

• Sales figures and profit/loss data; 

• Marketing goals or figures; 

• Business plans; 

• The Company’s sources of leads for or methods of obtaining new business; 

• Any software or computer programs owned or licensed by or to the 

 Company, its customers, or suppliers; 

• Employee addresses or phone numbers not obtained during the normal course of work 
activity; 

• Customer credit card and bank account numbers; and 

• Employee social security numbers and personal health information. 

NOTE:  According to the federal Defend Trade Secrets Act of 2016, an employee, 
contractor, or consultant will not be held criminally or civilly liable under any federal or state trade 
secret law for the disclosure of a trade secret that:  (A) is made, (i) in confidence to a federal, 
state, or local government official, either directly or indirectly, or to an attorney, and (ii) solely for 
the purpose of reporting or investigating a suspected violation of law; or (B) is made in a complaint 
or other document filed in a lawsuit or other proceeding, if such filing is made under seal.  An 
employee, contractor or consultant who files a lawsuit for retaliation by an employer for reporting 
a suspected violation of law may disclose the trade secret to the attorney of the individual and 
use the trade secret information in the court proceeding, if the individual:  (A) files any document 
containing the trade secret under seal; and (B) does not disclose the trade secret, except pursuant 
to court order.  Nothing in this policy authorizes or limits liability for an act otherwise prohibited by 
law, such as the unlawful access of material by unauthorized means, as defined in the Act. 

B. RULES OF CONDUCT 

The following Rules of Conduct have been adopted to ensure there is no 
misunderstanding on the part of the employees as to what conduct is expected of each employee.  
These rules also are designed to create and maintain an environment in which everyone treats 
others with consideration and respect.   

Please note that the term “work time” means the period of time scheduled for the 
performance of job duties, not including mealtimes, break times, or other periods when employees 
are not properly engaged in performing their work duties. 

These rules do not cover all circumstances for which an employee may be disciplined.  
Also, additional rules may be added from time to time, and existing rules may be amended.  The 
order in which they are listed does not reflect the importance or weight placed on any particular 
rule. 
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Employees are required to familiarize themselves with these Rules and to adhere to them.  
Violation of the Rules of Conduct may subject an employee to disciplinary action, up to and 
including reprimand, suspension, or termination.  Violations can include, but are not limited to: 

1. Violation of any Company Policy or procedural guideline. 

2. Insubordination, refusal to obey instructions, disregard of any order or directive to 
perform work as assigned or required, willful slowdown, or neglect of duty.  If your 
manager/supervisor requests that you do something, and you disagree, obey the 
instruction at the time and grieve or discuss it later when both you and your 
manager/supervisor are out of hearing of customers and other employees.  If you 
believe the instruction is illegal, immoral, or dangerous, you do not need to comply 
with the request, and you should report this to the Company President or Human 
Resources. 

 3. Interference with others in the performance of their jobs, horseplay, or disorderly 
conduct while on work time or inside Company work or public service areas. 

4. Pilferage, theft, misappropriation, or unauthorized possession or custody of 
Company property or the property of others, any attempt to pilfer, steal, or 
misappropriate any such property, any unauthorized use of Company equipment 
and/or supplies. 

5. Unauthorized or unreported absence from work.  (An unreported or unexcused 
absence for three consecutive workdays shall be considered a voluntary 
termination.) 

6. Excessive absenteeism or tardiness in reporting to work or returning to duty 
following rest and meal periods. 

7. Intentional or negligent conduct that results in loss, damage, waste, or destruction 
of Company property, or the property of customers or visitors, or which creates 
unsafe or unsanitary conditions, failure to follow safety rules, or engaging in any 
unsafe conduct. 

8. Threatening, fighting, or engaging in any act of physical aggression (as well as any 
attempt or threat to engage in a fight or to provoke a fight), either by word or 
actions. 

9. Sleeping or giving the appearance of sleeping during work time, inattention to duty. 

10. Falsification or dishonesty in any form, including falsification of any records, 
reports, and specimens, use of a customer’s credit card number, bank account 
number, or identity information for any purpose not authorized by the customer, 
clocking/signing in or out for another employee, giving a false reason for sick leave, 
leave of absence, or time off from work, supplying false or misleading information 
during employment, or as part of the application process (regardless of when 
discovered), knowingly making false charges of illegal conduct against other 
employees in relation to their work.  Any material omission or falsification will 
automatically result in termination, regardless of when discovered. 
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11. Failure to abide by standards of common decency and personal conduct while 
performing your job, behavior that is rude, condescending, discourteous, or 
otherwise socially unacceptable. 

12.  Unlawful or immoral conduct at any time or place which adversely affects your 
relationship with your job, fellow workers, and/or supervisors. 

13. Use of abusive, disparaging, offensive, or obscene language directed at a fellow 
employee, customer, supervisor, or member of management while on work time if:  
(a) it interferes with work performance; (b) it interferes with harmonious interactions 
and relationships between the Company, its employees, customers, or suppliers; 
or (c) it violates the Company’s anti-harassment policy. 

14.  Defamation of the Company or its employees, misrepresentation of the Company’s 
services or products or its employees, disloyalty to the Company (except for a 
position espoused in the context of an ongoing controversy between the 
employees and the Company, that is clearly disclosed in the communication and 
that is not reckless or maliciously untrue). 

15. Failure to report loss, damage, breakage, or breakdown of Company property, 
failing to immediately report any job-related injury, illness, or accident, falsifying 
information, or refusing to give testimony or to cooperate in the investigation of 
accidents, employee misconduct, or grievances conducted by or on behalf of the 
Company. 

16. Drunkenness or drinking on the job or on Company property, reporting for duty in 
any way affected by the consumption of alcohol, working or reporting to work with 
the smell of alcoholic beverages on the breath, or violation of the Company’s 
Substance Abuse Policy with respect to alcohol. 

17. Unauthorized possession, distribution, sale, use, or transportation on the job or 
onto the premises of any alcoholic beverage, controlled substance, drug, or other 
mind-altering substance, narcotic, and/or drug paraphernalia, reporting for duty 
with any trace of any such drug or narcotic in one’s body, except as lawfully 
prescribed by a physician other than medical marijuana which is still a prohibited 
substance under this policy, violation of the Company’s Substance Abuse Policy 
with respect to non-alcoholic substances. 

18. Possession or transportation onto Company premises of explosives, weapons, or 
firearms, any threat to use such weapons. 

19. Gambling or promoting gambling during work time and/or on Company premises 
at any time. 

20. Discourtesy or rudeness in any form or disrespect while on work time to any 
customer, employee, or vendor, failure to render the appropriate degree of service 
to any customer, employee, or vendor. 

21. Employees who have yet to start or have finished their shifts should leave the 
Company property promptly.  Off-duty employees may not enter the interior of the 
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Company premises or other work areas for any reason.  This rule applies to all off-
duty employees seeking access to Company premises for any purpose.   

22. Smoking, chewing tobacco, or vaping in prohibited areas on Company property. 

23. Violation of the Company’s No Solicitation/No Distribution policy. 

24. Having non-employee personal visitors or making or receiving non-emergency 
personal phone calls and/or engaging in texting unrelated to work during work time. 

25. Seeking (or giving the impression of seeking) or receiving of gifts (exceeding $25 
in value), samples, or gratuities from customers or vendors. 

26. Unauthorized possession, custody, or utilization of customer, employee, vendor, 
or Company property, including any item (lost or otherwise) found or present on 
Company premises.  (All articles found on Company premises must immediately 
be turned into your manager/supervisor.) 

27. Tampering with fire or safety equipment. 

28. Abusing, defacing, or destroying Company property or property of customers, 
vendors, or employees. 

29. Improperly altering Company records, including work or time records. 

30. Failure to maintain accurate and proper accountability and control of cash banks, 
excessive or continuous cash shortages, or other irregularities which are 
considered irresponsible, unacceptable, or negligent. 

31. Interfering with or hindering of work schedules for any personal non-work-related 
or unlawful reason.  Failing to work on a shift as scheduled or arranging your own 
replacement on a shift without the permission of your manager/supervisor except 
where participating in a lawful cessation of work, unless any resulting unfinished 
work creates an unsafe or unsanitary condition that endangers employees, 
vendors, or the public or interferes with the Company’s legitimate production or 
service goals and expectations. 

32. Leaving or being outside of your department or work area while on work time prior 
to the end of your shift without first notifying your supervisor, where any resulting 
unfinished work creates an unsafe or unsanitary condition that endangers 
employees, customers, vendors, or the public or interferes with the Company’s 
legitimate production or service goals and expectations. 

33.   Engaging in any discriminatory or harassing conduct in violation of Company 
policy, including retaliatory conduct and sexual harassment. 

34. Working overtime without proper prior approval. 



Chapter 32 – Sample Employee Handbook   397 
 

 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By:  Torkildson Katz 

35. Failure to cooperate with requests of any management, official, supervisor, or 
security guard to: 

a. Open and/or search any vehicle or person, locker, clothes, pocket, purse, 
package, box, or other container on Company premises or in Company 
vehicles which are suspected of containing the following: pilfered or stolen 
property; alcoholic beverages; unauthorized controlled substances, drugs, 
other mind-altering substances, or narcotics; or dangerous or unauthorized 
materials, such as explosives, weapons, or firearms. 

b. Assist the Company in any theft or pilferage or other investigation.  

c. Report any incident of theft or pilferage, or other violations of these rules, 
observed by or reported to you. 

d. Assist the Company to identify the participant in any theft or pilferage. 

e. Recover any pilfered or stolen Company property. 

36. Failure to maintain proper standards of personal hygiene and grooming.  Neat, 
clean, and safe clothing, including shoes, must be worn. 

37. Use of camera-enabled devices to capture images or video on Company premises. 

38. Recording telephone or other conversations with coworkers, managers, or third 
parties unless such recordings are approved in advance. 

NOTE:  The Company reserves the right to monitor the performance of employees, 
including but not limited to telephone monitoring, computer use monitoring, etc., any of which may 
be conducted without notice. 

The above list is not intended to be all-inclusive.   

C. DISCIPLINARY/CORRECTIVE ACTION 

An employee who engages in conduct considered by the Company to be improper and/or 
not in the best interests of the Company is subject to discipline up to and including termination 
with or without prior notice, warnings, or suspension. 

While progressive or gradual discipline is often used, termination is always possible at the 
election of the Company at any time with or without reason if the Company determines that the 
employee’s conduct either by itself or taken together with prior incidents persuade the Company 
that termination is appropriate. 

D. NO SOLICITATION/NO DISTRIBUTION POLICY 

You are prohibited from soliciting other Company employees on behalf of any 
organization, other than those fundraisers recognized by the Company, during your work time or 
the work time of the employee you are soliciting.   
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NOTE FOR EMPLOYERS:  In addition to the foregoing, the following language regarding 
solicitation may be included in the rule: 

[Retail:  You are also prohibited from soliciting other Company employees during your and 
their non-work time in customer selling areas or other areas frequented by customers.] 

[Hotel:  You are also prohibited from soliciting other Company employees in areas of the 
property open to the public — except for the public restrooms, parking lots and sidewalks 
— during times when the solicitation may interfere with the provision of services to guests 
and the public.] 

[Healthcare:  You are also prohibited from soliciting other Company employees during 
non-work time in immediate patient care areas, such as operating rooms, patient rooms, 
and patient lounges.] 

You are prohibited from distributing literature for any cause in any work area or to any 
employee who is on work time, even in a non-work area.  This prohibition does not apply when 
both the distributing and receiving employee are not on work time (such as break times) and in 
non-work areas of the property (such as the employee cafeteria, break rooms, or locker room). 

[OPTIONAL (but should not result in discrimination or disparate treatment of protected 
groups): The only fundraising activities recognized by the Company are _________________, 
_________________, and ____________________.] 

Persons not employed by the Company are prohibited from soliciting employees or from 
distributing literature for any purpose at any time anywhere on Company property. 

This rule applies to any solicitation, including lotteries, magazine clubs, labor or social 
organizations, lodges, and the like.  Any violation should be reported to your manager/supervisor. 

E. PRODUCTIVE WORK ENVIRONMENT 

The Company will not tolerate physical intimidation (expressed verbally or physically), 
threats of violence, assault, or any other violent act toward any employee, customer, or vendor. 

Any employee who believes that the actions or words of a manager/supervisor, fellow 
employee, customer, vendor, or third party constitute physical intimidation, threat of violence, 
assault, or any other violent act should report or complain as soon as possible to the appropriate 
manager/supervisor or any other member of management.  All complaints made pursuant to this 
policy will be investigated promptly and in as confidential a manner as possible by the Company.  
Any employee, supervisor, or manager who is found after appropriate investigation to have 
violated this policy will be subject to appropriate disciplinary action, depending on the 
circumstances, up to and including immediate termination. 

This policy also prohibits retaliation against any employee who has made a good-faith 
complaint pursuant to this policy or who has cooperated with the investigation of such a complaint. 

F. HEALTH AND SAFETY 

Safe working conditions are required by law and must be maintained at all times.  It is your 
responsibility to practice safety on the job.  Injury to an individual means a loss to both the 
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individual and the Company.  The following rules apply to all employees and are minimum 
requirements for safety and health. 

1. Be careful!  Report all unsafe conditions to your manager/supervisor immediately.  
If you are in doubt whether something is safe, ask your manager/supervisor. 

2. Horseplay and practical jokes on the job are prohibited. 

3. Safety is largely a matter of good housekeeping.  Keep all walking areas clear and 
dry.  Do not overload electrical sockets.  Always turn off electrical equipment before 
leaving for the day. 

4. Report every injury or illness, however slight, immediately to your 
manager/supervisor.  Your manager/supervisor will obtain first aid or get medical 
assistance.  First-aid kits are located in all Company facilities.  Find out where they 
are located in your area. 

5. If medical attention is necessary, keep calm and do not attempt to move the injured 
person unless absolutely necessary.  Call 911 for an ambulance and then render 
first aid if you are qualified to do so. 

6. Do not attempt to remove foreign bodies from the eye of an employee or other 
person.  Refer the person to a doctor, immediately. 

7. If a fire occurs, warn your fellow employees and customers first.  Immediately call 
911 for the Fire Department and then, if reasonably safe, fight the fire.  Do not risk 
injury.  Never stack material so that it blocks exit doors, exit ways, or fire-fighting 
equipment.  Know where fire-fighting equipment is located and how to use it.  
Practice fire prevention by keeping your work area clean, obeying all “No Smoking” 
signs, and not storing flammables in work areas. 

8. When lifting heavy objects, lift with your legs not your back, or better yet, ask for 
help. 

G. SUBSTANCE ABUSE POLICY 

The Company wishes to prevent workplace problems associated with illegal drug use and 
alcohol misuse.  These problems involve injuries to employees, damage to Company property, 
and work performance deterioration.  Since substance abuse can have serious safety and job 
performance consequences, this policy establishes an illegal drug and alcohol-free work 
environment. 

Employees are prohibited from reporting for duty with any detectable level of illegal drugs 
and/or alcohol in their systems.  Also, employees are prohibited from being under the influence 
of illegal drugs and/or alcohol during working hours.  “Under the influence” is defined as being 
unable to perform work in a safe and productive manner, being in a physical or mental condition 
which affects the job performance of the employee or other employees in any way, and/or creates 
any level of risk to the safety and well-being of the employee, other employees, the public, or 
Company property.  The Company prohibits any employee from selling, receiving, or possessing 
illegal drugs and/or drug paraphernalia during working hours or on Company premises.  No 
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alcoholic beverage may be brought or consumed on Company premises except at Company-
authorized events or with advance written permission from the President. 

For the purposes of this policy, “alcohol” or “alcoholic beverage” means any beverage with 
an alcoholic content.  “Illegal drug” means any drug or controlled substance, the sale, possession, 
or consumption of which is illegal.  This includes, but is not limited to, marijuana, including medical 
marijuana, hallucinogens (LSD, mescaline, PCP), cocaine, amphetamines (crystal 
methamphetamine), Ecstasy (methylenedioxymethamphetamine or MDMA, 
methylenedioxyamphetamine or MDA, and methylenedioxyethylamphetamine or MDEA), 6-
acetylmorphine or 6-AM (a unique metabolite of heroin), barbiturates (phenobarbital, secobarbital, 
amobarbital), methaqualone (Sopor, Quaalude), benzodiazepines (Valium), and narcotics/opioids 
(heroin, morphine, methadone, oxycodone).  Marijuana use, including medical marijuana use, is 
prohibited for job applicants and employees because marijuana is an illegal drug under federal 
law.  “Drug paraphernalia” means containers or other objects used, intended for use, or designed 
for use in consuming, inhaling, or otherwise introducing any illegal drug into the human body.  For 
the purposes of this policy, “vehicles” means any motor vehicle, including but not limited to cars, 
vans, and trucks. 

The use of medically prescribed drugs during working hours is accepted, provided there 
is no medically stated caution preventing the employee from performing his/her job safely and 
adequately.  If the employee’s performance of work-related tasks is impaired or the Employee 
presents a safety hazard, the Employee may be required to leave work. 

Any violation of this policy may result in disciplinary action, up to and including immediate 
termination.  The Company will take necessary action to ensure an illegal drug and alcohol-free 
workplace and workforce. 

TESTING.  All job applicants to whom a job offer shall be extended may be required to 
undergo drug testing.  The Company shall require an employee to submit to drug and/or alcohol 
testing if the Company has reasonable suspicion to believe that the employee has violated any of 
this Policy’s guidelines, which shall be determined in the sole discretion of the Company.  Any 
employee who returns to work in any capacity at the Company after undergoing substance abuse 
treatment and/or receiving a positive test result for drug and/or alcohol testing must produce a 
negative test result for drug and alcohol testing prior to returning to duty in any capacity at the 
Company.  Also, when such employee returns to work, they shall be subject to unannounced 
follow-up testing for a sixty- (60) month period.  The Company shall determine the number and 
frequency of follow-up testing.  A positive test result for drug testing means any drug test result 
that exceeds the cutoff levels as set forth by Hawaiʻi law.  

Unless otherwise notified in writing and in advance of specimen collection, all drug testing 
shall involve laboratory analysis of urine specimens for the presence of marijuana, hallucinogens 
(LSD, mescaline, PCP), cocaine, amphetamines (crystal methamphetamine), Ecstasy 
(methylenedioxymethamphetamine or MDMA, methylenedioxyamphetamine or MDA, and 
methylenedioxyethylamphetamine or MDEA), 6-acetylmorphine or 6-AM (a unique metabolite of 
heroin), barbiturates (phenobarbital, secobarbital, amobarbital), methaqualone (Sopor, 
Quaalude), benzodiazepines (Valium), and narcotics/opioids (heroin, morphine, methadone, 
oxycodone).  You are advised that over-the-counter medications or prescribed drugs may result 
in a positive test result for drug testing.  For this reason, the Company’s Medical Review Officer 
may need your assistance in identifying which medications or drugs you may be taking at the 
present time and may have taken within the past thirty days to ensure accuracy of testing results.  
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A medication disclosure form may be provided to you by the Company or the laboratory/collection 
site.  This notice is provided in compliance with Hawaiʻi law and regulations. 

Time spent by an employee who undergoes a blood alcohol test or a drug screen test 
under this policy, will be considered compensable time worked, to a maximum of one (1) hour.  
However, this provision does not apply to job applicants or to “subsequent” tests while the 
employee is on suspension. 

NOTE FOR EMPLOYERS:  If you have positions requiring driving or operation of a vehicle, 
e.g., commercial truck, van, forklift, etc., the Department of Transportation has specific regulations 
and authorities that may apply.  Please consult with an attorney or legal counsel to review your 
company’s drug use and testing policies for driver positions. 

DISCIPLINE.  Each employee situation shall be reviewed on an individual basis, and 
disciplinary action, up to and including termination for the first offense may be considered an 
option in each case.  The failure to comply with any procedures required by the Company pursuant 
to this policy including failure to appear for any scheduled testing, failure to provide a testable 
sample, providing a diluted or adulterated sample, or any other failure to cooperate with this policy 
or disciplinary conditions imposed on continued employment such as attendance and completion 
of a substance abuse program or counseling may result in disciplinary action, up to and including 
immediate termination, for gross insubordination.  

CONFIDENTIALITY.  The Company shall administer this policy and its substance abuse 
testing procedures as privately as practicable.  All results from substance abuse testing shall be 
treated as confidential information. 

H. PERSONAL MAIL/USE OF TELEPHONE/USE OF COMPUTER RESOURCES 
POLICY 

Company telephone and paper mail systems are for customer and business purposes 
only.  Personal calls and personal paper mail should be directed to your personal devices and 
home.  Please ask friends or relatives not to phone you during your work time, as you are not 
allowed to receive calls while on work time, except in case of a non-work-related emergency and 
where placing or receiving the call does not interfere with work time or create a safety risk.  The 
Company’s telephones and personal telephones may not be used for placing personal calls during 
work time, in work areas, or in public areas used by customers.  See your manager/supervisor for 
the location of a telephone that is available for use during your break.  

Company Computer Resources, which include file servers, fax servers, workstations as 
they apply to computers, stand-alone computers, laptops, software, data files, and all internal and 
external computer and communications networks (for example, Internet, commercial online 
services, value added networks, email systems, and dedicated telecommunication lines), are the 
property of the Company and are to be used for Company business transactions and Company 
communications only.  Usage of Company email is subject to Company monitoring and no 
expectation of privacy exists.  See below. 

All existing Company policies apply to employee conduct on Company Computer 
Resources, including, but not limited to, Company policies regarding misuse of Company 
property, discrimination, harassment, social media, and confidentiality.  In summary, these 
policies prohibit Company Computer Resources to be used in creating, receiving, sending, or 
storing data or otherwise communicating about or to the Company, its employees, its customers, 
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or its suppliers in a manner that may reasonably be considered to be defamatory, abusive, 
offensive to employees, customers, or suppliers, disloyal to the Company (except for a position 
espoused in the context of an ongoing controversy between employees and the employer, that is 
clearly disclosed in the communication and is not reckless or maliciously false), threatening, 
malicious, harassing, libelous, or discriminatory on the basis of age, race, national origin, 
ancestry, religion, sex, sexual orientation, gender identity or expression, disability, reproductive 
health decisions, or any other legally recognized protected basis under federal, state, or local 
laws, regulations, or ordinances.  For example, the display of any kind of sexually explicit image 
or document on any Company Computer Resources is a violation of the Company’s policy 
prohibiting sexual and other forms of illegal harassment.  Employees who are aware of the misuse 
of the Company Computer Resources by other employees must report the misuse to a manager 
and Human Resources immediately.  For further details and examples of prohibited conduct, 
please refer directly to the Company’s policies regarding misuse of Company property, 
discrimination, harassment, social media, confidentiality, and others.  Should you have any 
questions about application of any of these policies, please contact Human Resources. 

IMPORTANT:  Whenever you use Company Computer Resources, the Company retains the right 
to access and/or monitor these systems at any time at its sole discretion to confirm compliance 
with its policies and procedures.  The Company also reserves the right to access, review, copy, 
and delete any of the information, data, or messages accessed through Company Computer 
Resources with or without notice to the employee and/or in the employee’s absence.  The 
Company has invested in state-of-the-art systems and software to assist in our compliance efforts.  
Accordingly, no employee should have any expectation of privacy as to their Company Computer 
Resources usage and should not use these for information they wish to keep private. 

I. SOCIAL MEDIA POLICY 

This Policy covers all forms of social media or technology, including but not limited to video 
or wiki postings, chat rooms, personal web logs (“blogs”), social networks such as Facebook, 
Instagram, Twitter, and TikTok, and other similar forms of online journals, diaries, or personal 
newsletters. 

Employees are cautioned that they should have no expectation of privacy while using the 
Internet, even on personal devices.  The Company reserves the right to monitor comments or 
discussions about the Company, its employees and customers, and the industry, including 
products and competitors, posted by anyone, including employees and non-employees, on the 
Internet.  The Company, in its sole discretion, may use blog-search tools and software to monitor 
forums such as blogs and other types of personal journals, diaries, and personal and business 
discussion forums. 

The Company respects the right of employees to use blogs or other forms of social media 
and does not want to discourage employees from self-publishing and self-expression.  No 
employee is required to participate in any social media or social networking site and no employee 
should ever feel pressured to “friend,” “connect,” or otherwise communicate with another 
employee via a social media outlet.   

Employees cannot use Company Computer Resources or facilities or work time to conduct 
personal blogging or engage in social networking activities. 

Employees are personally responsible for their commentary on blogs or other forms of 
social media.  Employees can be held personally liable for commentary that is considered 
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maliciously abusive, threatening, harassing, proprietary, or libelous by any offended party, not just 
the Company.  Blogs or other forms of social media should not violate any of the Company’s rules 
or policies, including but not limited to its Equal Employment Opportunity, Harassment-Free 
Workplace Policy, Confidentiality, Conduct Rules, or other conduct-related policies.  Employees 
cannot use blogs or other forms of social media that reasonably could be viewed as defamatory, 
abusive, offensive, threatening, libelous, or that might constitute unlawful harassment towards 
fellow employees, customers, or vendors, or that discriminate on the basis of age, race, national 
origin, ancestry, religion, sex, sexual orientation, gender identity or expression, disability, 
reproductive health decisions, or any other legally recognized protected basis under federal, state, 
or local laws, regulations, or ordinances.  Examples of such conduct might include offensive posts 
meant to maliciously harm a person’s reputation or posts that could contribute to a hostile work 
environment on the basis of race, sex, disability, religion, reproductive health decisions, or any 
other status protected by law or Company policy.  In addition, employees cannot use blogs or 
other forms of social media to misrepresent the Company’s services or products or its employees; 
and employees may not engage in conduct that is disloyal to the Company (except for a position 
espoused in the context of an ongoing controversy between the employees and the Company, 
that is clearly disclosed in the communication, and that is not maliciously false).  Employees may 
not post any statements, photographs, video, or audio recordings that reasonably could be viewed 
as disparaging to employees. 

J. DISCLAIMER 

THIS HANDBOOK IS MERELY A GENERAL OVERVIEW OF SOME OF THE 
COMPANY’S POLICIES.  THE POLICIES DESCRIBED HEREIN ARE GUIDELINES 
REFLECTING CURRENT POLICIES AND ARE NOT INTENDED TO AND DO NOT CREATE A 
CONTRACT BETWEEN YOU AND THE COMPANY.  THE COMPANY RESERVES THE RIGHT 
TO CHANGE, ADD, OR DISCONTINUE ANY POLICY OR BENEFIT (INCLUDING BENEFITS 
FOR WHICH AN EMPLOYEE IS ELIGIBLE BUT NOT YET ENTITLED TO BE PAID) AT ANY 
TIME, WITH OR WITHOUT NOTICE.  

THIS HANDBOOK SUPERSEDES, REPLACES, AND CANCELS ALL PRIOR 
HANDBOOKS. 

K. ACKNOWLEDGMENT FORM 

I hereby acknowledge receipt of the Company Employee Handbook and agree to read 
and abide by the guidelines and procedures contained herein.   

I understand that violations of the guidelines and procedures summarized in this 
Handbook may result in disciplinary actions up to and including termination.  I understand that 
because business judgments and needs may change, the policies described herein are not 
conditions of employment and they will change from time to time.  I also understand that nothing 
in this Handbook creates an employment contract, express or implied, or any other agreement 
between the Company and me.  In addition, I understand that my employment is at-will, that is, 
either the Company or I may terminate my employment at any time for any reason or for no 
reason, with or without prior notice.  I also understand that no one has the authority to make any 
express or implied representations in connection with, or in any way limit, my right to resign or the 
Company’s right to terminate me at any time, for any reason or for no reason, with or without prior 
notice.  In addition, I understand that no one other than the Company President has the authority 
to enter into any agreement for employment for any specified period of time, or to make any 
agreement contrary to the policies described in this Handbook.  In consideration of my 
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employment, I agree to conform to the policies, rules, and regulations of the Company, whose 
terms and conditions, as construed by the Company, govern in the event of any conflict with the 
provisions of this Handbook and acknowledge my employment and compensation can be 
terminated, with or without cause, and with or without notice, at any time, at the option of either 
the Company or me. 

I also understand that in case of termination, I will settle all open employee accounts in 
full and return all tools, Company property, including keys, prior to my last day of work.  I 
understand and agree that any outstanding balance may be withheld from my final paycheck to 
the extent permitted by law. 

THIS HANDBOOK SUPERSEDES, REPLACES, AND CANCELS ALL PRIOR 
HANDBOOKS. 

 

___________________________________    ___________________ 
(Employee’s Signature)      (Date)  
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B. POLICIES FOR EMPLOYERS OF 20+ EMPLOYEES 

1. COBRA 

Under the Consolidated Omnibus Budget Reconciliation Act (“COBRA”), employees and 
their dependents may seek to continue coverage under the Company’s group health care plan if 
either the employee, spouse, or dependent children would otherwise lose coverage for certain 
specific reasons and do not have any other group health care plan.  Information will be provided 
to employees upon enrollment into the health plan(s). 

C. POLICIES FOR EMPLOYERS OF 50+ EMPLOYEES 

1. Victim Leave  

The Victim Leave policy will need amending to reflect thirty (30) days of protected leave. 

2. FMLA 

The Federal Family and Medical Leave Act (“FMLA”) may apply.  Request a separate 
policy. 

3. HFLL 

Even if the Company has less than one hundred (100) employees, if the Company uses 
a professional employer organization (“PEO”) such as Altres or ProService to house its 
employees, the Hawaiʻi Family Leave Law (“HFLL”) may be applicable.  Consult your PEO 
representative or employment law attorney for further guidance.  

4. Organ, Bone Marrow, and Stem Cell Donation Leave1  

The Company will grant employees who have been employed by the Company for at least 
one (1) year immediately preceding the commencement of organ, bone marrow, or stem cell 
donation leave with the following leave of absence not exceeding: 

(a) Seven (7) days each calendar year to serve as a bone marrow donor or peripheral 
blood stem cell donor; and  

(b) Thirty (30) days each calendar year to serve as an organ donor. 

To qualify for leave under this policy, employees shall submit written verification to Human 
Resources that the employee is an organ donor, bone marrow donor, or peripheral blood stem 
cell donor and that there is a medical necessity for the donation of the organ, bone marrow, or 
peripheral blood stem cells. 

Any period of time during which an employee is required to take leave under this policy shall 
not constitute a break in the employee’s continuous services for the purpose of the employee’s 
right to salary adjustments, PTO, or seniority. 

                                                 
1 Note that this policy only applies to private employers. 
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As a condition of an employee’s initial receipt of leave provided pursuant to this policy, the 
employee must take three (3) days of earned but unused PTO for bone marrow or peripheral 
blood stem cell donation and two (2) weeks of earned but unused PTO for organ donation.  The 
remainder of the leave will be unpaid. 

D. OPTIONAL POLICIES AND NOTES FOR THE EMPLOYER 

The following are policies and explanations of policies that are optional and may be 
adopted by the Company.  In general, these are recommended but not required.  

1. Security 

The Company retains the right to examine employee’s personal effects while on Company 
premises (including lockers, desks, drawers, and cabinets, toolboxes, lunch containers, purses, 
bags, cell phones, laptops, personal electronic devices, and vehicles).  If you object to having 
your belongings inspected, please do not bring them on to Company premises.  Failure to 
cooperate in the examination of any personal effects while on Company premises may result in 
your termination. 

2. Appearance/Work Attire 

Our appearance is important to our customers.  Our objective is to make a favorable 
impression by being well-groomed, neat, cheerful, and courteous.  We all must use good taste 
and common sense in our grooming, dress, and hygiene.  Employees of certain positions may be 
required to follow specific requirements and dress codes. 

If you are assigned to wear a uniform while on duty, you must arrive at the start of your 
work period wearing a clean and neat uniform, appropriate footwear (closed toed shoes only), 
and your name tag, if applicable, placed in the proper location on your uniform. 

3. Medical Examination 

All successful job applicants will receive an offer of employment conditioned on their 
completion of a physical examination to the Company’s satisfaction at the Company’s cost.    

Also, an employee may be required to undergo a medical examination to verify their 
mental and physical ability to perform the essential job functions or to assist in the evaluation of 
their disability and/or any reasonable accommodation that may be necessary.  All information 
gathered from medical examinations will be kept confidential by the Company and disclosed only 
to those persons who need to know the information.  All documentation resulting from a required 
medical examination will be filed separately from an employee’s personnel file. 

4. Important Note About Salaried, Exempt Employees   

Most Companies are covered by both federal and state wage and hour laws regulating 
hours of work and overtime.  Hawaiʻi provides a general exemption from overtime for employees 
guaranteed at least $2,000 per month.  However, federal law is also applicable to most 
Companies and their employees because of the purchase of goods manufactured or sold through 
interstate commerce.  To help avoid violating the salary basis test that is necessary to preserve 
exempt status, many employers adopt federal guidelines to avoid losing exempt status.  Exempt 
employees must generally receive their weekly salary regardless of the quality or quantity of work.  
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For example, an employee who takes off less than a whole day for personal reasons may have 
his PTO or vacation bank reduced but may not have his weekly salary reduced if such PTO or 
vacation is exhausted.  Deductions for whole day absences for personal reasons unrelated to 
illness or injury are permitted without violating the salary basis test.  

5. A Few Words About Benefits 

Long-term Disability and Group Life insurance are examples of benefits that are not legally 
required but are offered by most employers.  For example, the following additions and 
adjustments can be incorporated: 

a. All full-time employees are covered by a Company-paid life insurance policy which 
becomes effective after successful completion of the three-month introductory 
period.  The policy includes a conversion privilege that allows covered employees 
to convert their coverage to an individual policy upon termination.  Your 
manager/supervisor will provide you with full details upon request. 

b. Employers may charge up to one-half of one percent (0.50%) of monthly wages to 
offset the cost of TDI premiums for eligible employees.  Most employers do not. 

c. Vision benefits are not required by Hawaiʻi law, but most employers choose to offer 
this benefit.  

d. Employers may charge employees up to one and one-half percent (1.50%) of their 
monthly wages to offset the cost of individual group health insurance premiums.  
Most employers do not.  

e. Dependent health care coverage is not currently required by law.  About half of 
employers offer dependent coverage and share the cost equally with employees.   

f. Retirement plans and 401(k) plans are not required by law, and less than half of 
companies offer some matching contribution.    

g. Hawaiʻi law does not require paid holidays, vacation, or sick leave (other than TDI).  
The benefits provided in this sample handbook are based on prevailing practices 
for most companies and similarly sized employers.  Each company may establish 
greater or lesser paid leave benefits as it determines is appropriate.  An equal 
number of employers now offer Paid Time Off (“PTO”) instead of paid vacation and 
sick leave.  A sample PTO policy follows. 

6. Paid Time Off Policy 

Paid Time Off (“PTO”) is an all-purpose time-off policy for employees to use for vacation, 
illness, or injury, and personal business.  It combines traditional vacation and sick leave plans into 
one flexible, paid time-off policy.  Regular full-time employees are eligible to earn and use PTO 
as described in this policy:  
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The amount of PTO earned increases with length of employment as shown in the following 
schedule:   

Years of Service  

1–2 years  
3–5 years  
6 or more years  

PTO Hours 

80 
120 
160 

Years of service are calculated on a benefit year basis.  This is the twelve-month period 
that begins on the date of hire.  PTO is earned each pay period and may be used when earned.  
To schedule planned PTO, employees should request advance approval from their 
manager/supervisor.  Requests will be reviewed based on a number of factors, including business 
needs and staffing requirements.   

PTO is paid at base pay rate at the time of absence.  It does not include overtime or any 
special forms of compensation such as incentives, commissions, or bonuses.  PTO may be 
accumulated up to the maximum shown below.  Once the maximum is reached, further accrual 
will stop.  Accrual will begin again when the amount accumulated is reduced below the maximum.  
Upon separation from employment, accrued but unused PTO is forfeited. 

7. Arbitration 

As a condition of employment, all employees are required to sign and be bound by an 
agreement to mediate and arbitrate disputes.   

In recent years, the United States Supreme Court held that mandatory class action 
waivers in employment-related arbitration agreements are enforceable (Epic Systems Corp. v. 
Lewis (2018)) and that the Federal Arbitration Act does not allow a court to compel class 
arbitration when the agreement does not clearly provide for it (Lamps Plus, Inc. v. Varela (2019)). 

Even if your class action waiver is clear and applies to all employees, you should regularly 
evaluate all of the language in your arbitration agreement with your counsel to ensure that it is 
both clear and enforceable under current law.  If you need assistance in reviewing your arbitration 
agreement to ensure it meets the new standards set by the Supreme Court, please contact a 
Torkildson Katz attorney. 

Also, the Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act of 2021, 
effective from March 3, 2022, prevents any employer from requiring arbitration of an employee’s 
sexual assault or sexual harassment claim before such claim occurs.  This law, therefore, 
prevents predispute arbitration agreements from applying to sexual assault or sexual harassment 
claims.  Employers may still use arbitration as a means to resolve an employee’s sexual assault 
or sexual harassment claim, but only if the employee voluntarily chooses to do so.  Employees 
cannot be forced to waive their right to sue an employer for sexual assault or sexual harassment 
claims, whether such claims are pursued individual or jointly.  The change in law applies to claims 
arising or accruing after March 3, 2022, regardless of when an employee signed the employer’s 
mandatory arbitration agreement.  This generally means a mandatory arbitration agreement will 
not apply to a sexual assault or sexual harassment claim if the events and facts supporting the 
claim occurred after March 3, 2022.   
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AGREEMENT TO MEDIATE AND ARBITRATE DISPUTES 

On behalf of myself, my heirs, and spouse, (hereafter “Employee”) and EMPLOYER, its 
directors, owners, shareholders, employees, officers, agents, and its subsidiary and affiliated 
entities (hereafter “Employer”), agree as follows: 

A. Because of the delay and expense involved in litigation before state or federal 
courts, or before state or federal agencies, EMPLOYER and I agree that any claim or dispute 
arising out of or relating to my recruitment, hiring, employment, employment benefits, or 
separation from employment with EMPLOYER, unless otherwise prohibited by federal or state 
law, shall be subject to final and binding arbitration, pursuant to the Federal Arbitration Act, 
9 USC §1 et seq., or if not applicable, the Hawaiʻi Uniform Arbitration Act, HRS Chapter 658A.  
The arbitration will be conducted at a location in Hawaiʻi agreed to by EMPLOYER and me or 
absent agreement, by Dispute Prevention and Resolution, Inc. unless another entity is agreed to 
by EMPLOYER and me. 

B. Claims which must be arbitrated under this Agreement include, but are not limited 
to:  (1) any and all claims based on common law, whether in tort or contract; (2) any employment 
discrimination, harassment, or retaliation claims based on federal or state law, except claims 
based on sexual assault or sexual harassment, and only after the Hawaiʻi Civil Rights Commission 
or U.S. Equal Employment Opportunity Commission or similar state or federal agency with 
jurisdiction over statutory discrimination claims has completed its investigation or has issued a 
cause or no cause finding or right to sue letter; (3) claims for violation of the Family and Medical 
Leave Act or the Hawaiʻi Family Leave Act or any other leave law; (4) claims for violation of the 
Fair Labor Standards Act or any state law regarding payment of wages or benefits; (5) claims for 
whistle blowing or violation of public policy; (6) any claim based on county, state, or federal statute; 
(7) any claim based on any state or federal constitutional provision; and (8) any amendments or 
modifications to such laws.  However, nothing in this Agreement precludes Employees from 
initiating or participating in proceedings to adjudicate unfair labor practice charges before the 
National Labor Relations Board or any claim by the Employee for unemployment benefits or 
workers’ compensation.   

C. For the claims described in the preceding paragraph B, EMPLOYEE waives their 
right to assert class action or collective action claim(s) against EMPLOYER, whether in arbitration 
or otherwise.  EMPLOYEE will only submit their own, individual claims against EMPLOYER and 
will not seek to represent the interests of any other person.  The validity and effect of this 
Class/Collective Action Waiver may be determined only by a court and not an arbitrator. 

D. After all applicable administrative remedies are exhausted, federal law provides 
employees a choice whether to arbitrate sexual assault or sexual harassment claims against 
EMPLOYER or, alternatively, to take other appropriate legal action in pursuit of those claims.   

E. Employee’s agreement to arbitrate the claims described in paragraph B shall 
include any and all such claims even when brought against any agent, co-employee, trustee, 
supervisor, manager, officer, owner, director, member, or shareholder of EMPLOYER or its 
affiliated entities, present, future, or former, if said claim or dispute relates to or arises out of 
Employee’s recruitment, hiring, employment, or termination from employment with, or any 
employee benefit plan of EMPLOYER and is not otherwise a claim for which arbitration is made 
voluntary by federal or state law, i.e. sexual assault or sexual harassment. 
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F. Confidential arbitration shall be initiated by either party by providing the other party 
with a written demand for arbitration which describes the nature of the dispute and evidence of a 
filing of a timely administrative complaint, charge, or civil complaint before a body with jurisdiction 
over such claims.  I further agree to attempt to resolve any dispute subject to this Agreement 
through the internal procedures provided by EMPLOYER and if not successful, to attempt to 
resolve such dispute through confidential mediation.  The confidential mediation and arbitration 
of any dispute under this Agreement shall be conducted pursuant to the rules and procedures of 
Dispute Prevention & Resolution, Inc. unless otherwise agreed to by the parties.  I agree that the 
Federal Rules of Evidence will apply to such proceedings, and that the arbitrator selected will be 
a former Judge or an attorney licensed to practice law in the state of Hawaiʻi unless otherwise 
agreed.  In addition, I agree that the arbitrator may not consolidate more than one person’s claims 
and may not otherwise preside over any form of a representative or class proceeding. 

G. This Agreement regarding mediation and arbitration of disputes between myself 
and EMPLOYER may only be modified in writing which is signed by both me and an authorized 
management representative of EMPLOYER. 

H. I UNDERSTAND THAT BY SIGNING THIS AGREEMENT, EMPLOYER AND I 
RELINQUISH THE RIGHT TO A TRIAL BY A JUDGE, JURY, OR ADMINISTRATIVE AGENCY, 
OF ANY CLAIM OR DISPUTE, EXCEPT A CLAIM FOR SEXUAL ASSAULT OR SEXUAL 
HARASSMENT THAT RELATES TO OR ARISES OUT OF MY RECRUITMENT, HIRING, 
EMPLOYMENT, OR TERMINATION WITH EMPLOYER OR ANY OF EMPLOYER’S 
EMPLOYEE BENEFIT PLANS.  CLAIMS FOR SEXUAL ASSAULT OR SEXUAL HARASSMENT 
MAY STILL BE RESOLVED BY THE ARBITRATION PROCEDURES DESCRIBED IN THIS 
AGREEMENT IF I SO CHOOSE. 

I. EMPLOYER WILL ADVANCE THE COSTS OR ANY FEES INCURRED TO 
INVOKE MEDIATION OR ARBITRATION UNDER THIS AGREEMENT.  NEITHER PARTY, 
HOWEVER, FOREGOES ANY SUBSTANTIVE RIGHTS OR REMEDIES AS PROVIDED BY 
LAW including the recovery of reasonable attorneys’ fees if permitted by the applicable law and 
awarded by the Arbitrator.   

J. I agree that this Agreement contains the entire agreement and understanding 
between myself and EMPLOYER.  This Agreement supersedes all other statements and 
agreements, whether oral or in writing, relating to the subject matter herein including any 
statement to the contrary in any employee handbook issued by EMPLOYER during my 
employment. 

K. The parties intend that this Agreement be enforceable to the fullest extent 
permitted by law.  Should any term or provision of this Agreement be determined to be illegal, 
void, or invalid, such term or provision shall be considered severed or modified to conform with 
law, and the remaining terms and provisions of this Agreement shall continue in full force and 
effect. 

L. This Agreement shall be binding upon and pass to the benefit of the successors 
and assigns of EMPLOYER.  Waiver by EMPLOYER or me of any particular breach of this 
Agreement shall not be deemed a waiver by EMPLOYER or me of any of its or my promises or 
obligations herein, or of any subsequent breach by EMPLOYER or me. 
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By signing below, I acknowledge that I have read and understand this Agreement and 
agree to the terms and conditions set forth above. 

EMPLOYEE:   

     

_______________________________  __________________   
(Signature)      (Date)   

  

_______________________________ 
(Print Name) 
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APPENDIX A 

TABLE OF ACRONYMS 
AAP Affirmative Action Plan 
ARB Administrative Review Board 

ACE Active Case Evaluation 
ADA Americans with Disabilities Act  
ADAAA Americans with Disabilities Act Amendments Act  
ADEA Age Discrimination in Employment Act 

AIDS Acquired Immunodeficiency Syndrome 
ALJ Administrative Law Judge 
ARPA American Rescue Plan Act 
ARRA American Recovery and Reinvestment Act  

BFOQ Bona-fide Occupational Qualification 
BLS Bureau of Labor Statistics 
CARES Act Coronavirus Aid, Relief and Economic Security Act 
CBA Collective Bargaining Agreement 

CBP Customs and Border Patrol 
CCI Contractor Compliance Institute  
CCPA Consumer Credit Protection Act 
CDC Centers for Disease Control and Prevention 

CFR Code of Federal Regulations 
COBRA Consolidated Omnibus Budget Reconciliation Act 
CPRSAA Coronavirus Preparedness and Response 

Supplemental Appropriations Act 
CSEA Child Support Enforcement Agency 
CWHSSA Contract Work Hours and Safety Standards Act 
DBA Davis-Bacon Act 
DCCA Department of Commerce and Consumer Affairs 

DCD Disability Compensation Division (DLIR) 
DHS Department of Homeland Security 
DLIR Hawaiʻi Department of Labor and Industrial Relations 
DoD U.S. Department of Defense 

DOL U.S. Department of Labor 
DOT U.S. Department of Transportation 
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DPR Dispute Prevention and Resolution, Inc. 
DTSA Federal Defend Trade Secrets Act 
DWA Dislocated Workers Act 

EAP Employee Assistance Program 
ECPA Electronic Communications Privacy Act  
EEOC Equal Employment Opportunity Commission  
EFASASHA Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act 

EFCA Employee Free Choice Act 
EFMLEA Emergency Family and Medical Leave Expansion Act 
EMIT Enzyme-multiplied immunoassay technique 
EPA Equal Pay Act 

ePHI Electronic Protected Health Information 
EPPA Employee Polygraph Protection Act 
EPSLA Emergency Paid Sick Leave Act 
ERISA Employee Retirement Income Security Act  

ESARO Employment Security Appeals Referees’ Office (DLIR) 
ESI Electronically Stored Information 
ESOPs Employee stock ownership plans 
E-Sign Act Electronic Signatures in Global and National Commerce Act 

ETA Employment and Training Administration 
EUISAA Emergency Unemployment Insurance Stabilization and Access Act 
FAA Federal Arbitration Act 
FAAP Functional Affirmative Action Plan 

FACTA Fair and Accurate Credit Transactions Act 
FAR Federal Acquisition Regulation 
FCRA Fair Credit Reporting Act 
FFCRA Families First Coronavirus Response Act 

FDA Federal Drug Administration 
FFCRA Families First Coronavirus Response Act 
FICA Federal Insurance Contributions Act 
FISA Federal Foreign Intelligence Surveillance Act  

FLSA Fair Labor Standards Act 
FMCS Federal Mediation and Conciliation Service 
FMLA Family and Medical Leave Act 
FPUC Federal Pandemic Unemployment Compensation 
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FTC Federal Trade Commission 
FUTA Federal Unemployment Tax Act 
GC/MS Gas Chromatography with Mass Spectrometry 

HAPA Hawaiʻi Administrative Procedures Act 
HAR Hawaiʻi Administrative Rules 
HCE Highly Compensated Employee 
HCRC Hawaiʻi Civil Rights Commission 

HDOT Hawaiʻi Department of Transportation 
HFLA Hawaiʻi Family Leave Act 
HFLL Hawaiʻi Family Leave Law 
HHS U.S. Department of Health and Human Services 

HIOSH Division of Occupational Safety and Health (DLIR) 
HIPAA Health Insurance Portability and Accountability Act  
HIV Human Immunodeficiency Virus 
HLRB Hawaiʻi Labor Relations Board 

HMO Health Maintenance Organization 
HPHCA Hawaiʻi Prepaid Health Care Act 
HRPC Hawaiʻi Rules of Professional Conduct  
HRS Hawaiʻi Revised Statutes 

HSA Homeland Security Act 
HUD U.S. Department of Housing and Urban Development 
HUTSA Hawaiʻi Uniform Trade Secrets Act 
HWPA Hawaiʻi Whistleblowers’ Protection Act 

IC Independent Contractor 
ICA Intermediate Court of Appeals 
ICE Immigration and Customs Enforcement 
IRC Internal Revenue Code 

IRCA Immigration Reform and Control Act  
IRS Internal Revenue Service 
ISO International Organization for Standardization 
IWD Individuals With Disabilities 

JVA Jobs for Veterans Act 
LIRAB Labor and Industrial Relations Appeals Board (DLIR) 
LMRA Labor Management Relations Act 
MDA Methylenedioxyamphetamine  
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MOA Memorandum of Agreement 
MRO Medical Review Officer 
MSDS Material Safety Data Sheet 

MSPA Migrant and Seasonal Agricultural Worker Protection Act 
NDAA National Defense Authorization Act 
NIE National Interest Exception 
NLRA National Labor Relations Act 

NLRB National Labor Relations Board 
OALJ Office of Administrative Law Judges 
OASP Office of the Assistant Secretary for Policy 
OCP Office of Consumer Protection (DCCA) 

OCR Office for Civil Rights (HHS) 
OCS Office of Community Services 
OFCCP Office of Federal Contract Compliance Programs 
OHCA Organized Health Care Arrangement 

OSH Act Occupational Safety and Health Act  
OSHA Occupational Safety and Health Administration (DOL)  
OSHL Hawaiʻi Occupational Safety and Health Law   
OSHRC Occupational Safety and Health Review Commission 

OWBPA Older Workers Benefit Protection Act  
PAG Pay Analysis Group 
PBGC Pension Benefit Guaranty Corporation 
PCA Walsh-Healey Public Contracts Act 

PCP Phencyclidine 
PDA Pregnancy Discrimination Act 
PEL Permissible exposure limit/level 
PEUC Pandemic Emergency Unemployment Compensation 

PPACA Patient Protection and Affordable Care Act 
PPD Permanent Partial Disability 
PPE Personal Protective Equipment 
PPP Paycheck Protection Program 

PPPFA Paycheck Protection Program Flexibility Act 
PTD Permanent Total Disability 
PUA Pandemic Unemployment Assistance 
RLA Railway Labor Act 



Appendix A 5
 

© 2022 Chamber Desk Manual:  Labor and Employment Law for Hawaiʻi Employers 
By: Torkildson Katz  

SAP Substance Abuse Professional 
SBA Small Business Administration 
SCA McNamara-O’Hara Service Contract Act 

SDS Safety Data Sheet 
SOL Office of the Solicitor 
SOX Sarbanes-Oxley Act 
STEL Short Term Exposure Limit/Level 

TAG Technical Assistance Guides 
TDI Temporary Disability Insurance 
TLC Thin-Layer Chromatography 
TPD Temporary Partial Disability 

TRO Temporary Restraining Order 
TTD Temporary Total Disability 
TWA Time-Weighted Average 
USC United States Code 

USCIS U.S. Citizenship and Immigration Services 
USERRA Uniformed Services Employment and Re-employment Rights Act 
VA U.S. Department of Veterans Affairs 
VETS Veterans’ Employment and Training Service 

VEVRAA Vietnam Era Veterans’ Readjustment Assistance Act  
WARN Worker Adjustment and Retraining Notification Act 
WDC Workforce Development Council 
WDD Workforce Development Division 

WHD Wage and Hour Division (DOL) 
WHO World Health Organization  
WPA Whistleblower Protection Act 
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APPENDIX B 
TABLE OF STATE AND FEDERAL AGENCIES 
 
STATE AGENCIES 

 
DEPARTMENT OF THE ATTORNEY GENERAL 
Holly T. Shikada, Attorney General 
Hale Auhau 
425 Queen Street 
Honolulu, Hawaiʻi 96813 
Telephone: (808) 586-1282 
http://ag.hawaii.gov  

 
COMMERCE AND ECONOMIC DEVELOPMENT DIVISION 
Bryan Yee, Supervisor 
Telephone: (808) 586-1180 
 
EMPLOYMENT LAW DIVISION 
James Halvorson, Supervisor 
Telephone: (808) 587-2900 
  
LABOR DIVISION 
Li-Ann Yamashiro, Supervisor 
Telephone: (808) 586-1450 
 
TAX AND CHARITIES DIVISION 
Gary Suganuma, Supervisor 
Telephone: (808) 586-1470 

 
DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS 
Catherine P. Aawakuni Colon, Director 
King Kalakaua Building 
335 Merchant Street 
Honolulu, Hawaiʻi 96813 
Telephone: (808) 586-2850 
http://cca.hawaii.gov 
 

INSURANCE DIVISION 
Colin M. Hayashida, Insurance Commissioner 
Commissioner’s Office: (808) 586-2799 
General Office: (808) 586-2790 
http://cca.hawaii.gov/ins 

 
DEPARTMENT OF LABOR AND INDUSTRIAL RELATIONS 
Anne E. Perreira-Eustaquio, Director 
Keelikolani Building 
830 Punchbowl Street 
Honolulu, Hawaiʻi 96813 
Telephone: (808) 586-8835 
http://labor.hawaii.gov 

http://ag.hawaii.gov/
http://cca.hawaii.gov/
http://cca.hawaii.gov/ins
http://labor.hawaii.gov/
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DISABILITY COMPENSATION DIVISION 
Royden Koito (Temporary), Administrator 
Telephone: (808) 586-9151 
http://labor.hawaii.gov/dcd 
 

Enforcement Branch 
Investigation: (808) 586-9200 
 
Prepaid Health Care and Temporary Disability Insurance 
Plans Acceptance Branch: (808) 586-9188 
 
Workers’ Compensation 
Claims: (808) 586-9161 
Facilitator: (808) 586-9161 
Hearings: (808) 586-9164 
Vocational Rehabilitation: (808) 586-9178 

 
EMPLOYMENT SECURITY APPEALS REFEREES’ OFFICE 
Pamela Toguchi, Administrator/Chief Referee  
Telephone: (808) 586-8930  
http://labor.hawaii.gov/esaro 
 
HAWAIʻI CIVIL RIGHTS COMMISSION 
William D. Hoshijo, Executive Director 
Telephone: (808) 586-8636 
http://labor.hawaii.gov/hcrc 
 
HAWAIʻI LABOR RELATIONS BOARD 
Marcus R. Oshiro, Chairperson  
Telephone: (808) 586-8610  
http://labor.hawaii.gov/hlrb 
 
HAWAIʻI OCCUPATIONAL SAFETY AND HEALTH DIVISION 
Norman Ahu, Administrator 
Telephone: (808) 586-9116 
http://labor.hawaii.gov/hiosh  

 
Administrative and Technical Services 
Nicole Bennett, Manager  
Telephone: (808) 586-9116 
 
Boiler and Elevator Inspection Branch 
Julius Dacanay, Manager 
Telephone: (808) 586-9141 
 
Consultation & Training Branch 
Alan Yamamoto, Manager 
Telephone: (808) 586-9100 
 
 

http://labor.hawaii.gov/dcd
http://labor.hawaii.gov/esaro
http://labor.hawaii.gov/hcrc
http://labor.hawaii.gov/hlrb
http://labor.hawaii.gov/hiosh
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Occupational Health Branch 
Roy Talaeai, Manager 
Telephone: (808) 586-9090 
 
Occupational Safety Branch 
Bronson Luis, Manager 
Telephone: (808) 586-9110 

 
LABOR AND INDUSTRIAL RELATIONS APPEALS BOARD 
Damien A. Elefante, Chairperson  
Telephone: (808) 586-8600  
http://labor.hawaii.gov/hlirab 

 
UNEMPLOYMENT INSURANCE DIVISION 
Linda Uesato, Administrator  
Telephone: (808) 586-9069  
http://labor.hawaii.gov/ui 
 
WAGE STANDARDS DIVISION 
Sheryl Lee, Administrator  
Telephone: (808) 586-8771  
http://labor.hawaii.gov/wsd 
 
WORKFORCE DEVELOPMENT DIVISION 
Maricar Pilotin-Freitas, Administrator  
Telephone: (808) 586-8877 
http://labor.hawaii.gov/wdd 

 
 

FEDERAL AGENCIES 
 

DEPARTMENT OF COMMERCE 
http://www.commerce.gov/ 

 
INTERNATIONAL TRADE ADMINISTRATION 
John Holman, Director of Pacific Islands  
Telephone: (808) 522-8040 
http://trade.gov 
 

DEPARTMENT OF HOMELAND SECURITY 
500 Ala Moana Boulevard 
Building 2, Room 400  
Honolulu, Hawaiʻi 96813  
Telephone: (800) 375-5283 
http://www.dhs.gov 

 

http://labor.hawaii.gov/hlirab
http://labor.hawaii.gov/ui
http://labor.hawaii.gov/wsd
http://labor.hawaii.gov/wdd
http://www.commerce.gov/
http://trade.gov/
http://www.dhs.gov/
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U.S. CITIZENSHIP AND IMMIGRATION SERVICES 
Ur Mendoza Jaddou, Director 
David Gulick, District Director 
Christopher Robinson, Field Office Director 
Telephone: (808) 687-6300 
http://www.uscis.gov 

 
DEPARTMENT OF JUSTICE 
Prince Kuhio Federal Building  
300 Ala Moana Boulevard  
Honolulu, Hawaiʻi 96850  
http://www.justice.gov 

 
UNITED STATES ATTORNEY’S OFFICE 
Clare E. Connors, United States Attorney  
Telephone: (808) 541-2850 
http://www.justice.gov/usao/hi 

 
DEPARTMENT OF LABOR 
Prince Kuhio Federal Building  
300 Ala Moana Boulevard  
Honolulu, Hawaiʻi 96850  
http://www.dol.gov 

 
EMPLOYMENT AND TRAINING ADMINISTRATION - Regional Office (San Francisco) 
Nicholas Lalpuis, Regional Administrator 
Telephone: (415) 625-7900 
https://www.dol.gov/agencies/eta/regions/6  
 
OFFICE OF LABOR MANAGEMENT STANDARDS 
Pearl Moenahele, Supervisory Investigator 
Telephone: (808) 541-2777 
http://www.dol.gov/olms 

  
OFFICE OF WORKERS' COMPENSATION PROGRAMS – DIVISION OF 
LONGHSORE AND HARBOR WORKERS' COMPENSATION 
R. Todd Bruininks, District Director  
Telephone: (808) 541-1983  
http://www.dol.gov/owcp/dlhwc 
 
WAGE AND HOUR DIVISION 
Terrence Trotter, District Director  
Telephone: (808) 541-1361  
http://www.dol.gov/whd 
 
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION 
Roger Forstner, State Director 
Telephone: (808) 541-2680  
http://www.osha.gov 
 
 

http://www.uscis.gov/
http://www.justice.gov/
http://www.justice.gov/usao/hi
http://www.dol.gov/
https://www.dol.gov/agencies/eta/regions/6
http://www.dol.gov/olms
http://www.dol.gov/owcp/dlhwc
http://www.dol.gov/whd
http://www.osha.gov/
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VETERANS EMPLOYMENT & TRAINING SERVICE 
Ann M. Greenlee, State Director  
Telephone: (808) 522-8216  
http://www.dol.gov/vets 
 

DEPARTMENT OF THE TREASURY 
Prince Kuhio Federal Building  
300 Ala Moana Boulevard  
Honolulu, Hawaiʻi 96850  
http://www.treasury.gov 
 

INTERNAL REVENUE SERVICE 
Telephone: (808) 566-2705  
http://www.irs.gov 

 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Raymond Griffin, Jr., Director  
Prince Kuhio Federal Building  
300 Ala Moana Boulevard  
Honolulu, Hawaiʻi 96850 
Telephone: (808) 541-3118  
http://www.eeoc.gov 
 
FEDERAL MEDIATION AND CONCILIATION SERVICE 
Prince Kuhio Federal Building  
300 Ala Moana Boulevard  
Honolulu, Hawaiʻi 96850 
Telephone: (808) 541-2568  
http://www.fmcs.gov 
 
NATIONAL LABOR RELATIONS BOARD 
Dale K. Yashiki, Officer-in-Charge  
Prince Kuhio Federal Building 
300 Ala Moana Boulevard  
Honolulu, Hawaiʻi 96850 
Telephone: (808) 541-2814  
http://www.nlrb.gov 
 
SMALL BUSINESS ADMINISTRATION 
T. Mark Spain, District Director 
500 Ala Moana Boulevard, Suite 1-306 
Honolulu, Hawaiʻi 96813 
Telephone: (808) 541-2990  
http://www.sba.gov/hi 

 
OFFICE OF VETERANS BUSINESS DEVELOPMENT 
Telephone: (808) 541-2990  
http://www.sba.gov/ovbd 
 

http://www.dol.gov/vets
http://www.treasury.gov/
http://www.irs.gov/
http://www.eeoc.gov/
http://www.fmcs.gov/
http://www.sba.gov/hi
http://www.sba.gov/ovbd
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APPENDIX C 
SUMMARY OF POSTING, RECORDKEEPING, AND 
REPORTING REQUIREMENTS 
POSTING REQUIREMENTS 
Hawaiʻi employers must display the following posters where they can be readily seen by 
employees and applicants for employment. 

Federal: 

Electronic copies of posters may be obtained through the U.S. Department of Labor (“DOL”) 
website: http://www.dol.gov/compliance/topics/posters.htm. Posters and information about 
poster requirements or other compliance assistance matters may be obtained by contacting the 
DOL and accessing information at http://www.dol.gov/elaws/posters.htm. 

1. OSHA: Posting requirements are similar under both federal and state law. These 
include the requirements that every employer must post (a) a notice informing 
employees of their rights and obligations under the occupational safety and health laws 
and (b) the OSHA Form 300A, an annual summary of recorded injuries and illnesses 
to be posted every year from February 1 through April 30 of the year following the year 
covered by the form. OSHA’s poster, “Job Safety and Health: It’s the Law,” satisfies the 
notice requirement and is available at: https://www.osha.gov/Publications/poster.html. 
Forms and posters that HIOSH has published are also available on its website. See 
Chapter 22 for additional information on all posting requirements.  

2. Equal Employment Opportunity Act: Covered employers: Employers with fifteen or 
more employees, all contractors and subcontractors who enter into any contracts with 
the federal government valued in excess of $10,000.00 for the principal purpose of 
furnishing services or construction contracts, and federal contractors and 
subcontractors who hold government bills of lading, serve as a depository of Federal 
funds in any amount, or act as issuing and paying agents for US savings bonds and 
notes.  

Covered employers are required to display the poster entitled “Equal Employment 
Opportunity is the Law” and “EEO is the Law Supplement.” Also, non-construction 
contractors or subcontractors with fifty or more employees and a contract of $50,000.00 
or more should develop an equal employment opportunity policy as part of an 
affirmative action plan and post the policy on company bulletin boards. Appropriate 
contract sanctions may be imposed for uncorrected violations. Poster is available at: 
https://www.dol.gov/ofccp/regs/compliance/posters/ofccpost.htm. See Chapter 16.  

3. Family and Medical Leave Act (“FMLA”): Private-sector employers who employ fifty 
or more employees in twenty or more workweeks and who are engaged in commerce 
or in any industry or activity affecting commerce, public agencies (including state, local, 
and federal employers), public and private elementary and secondary schools must 
display the poster entitled “Employee Rights and Responsibilities under the Family and 
Medical Leave Act.” Where an employer’s workforce is not proficient in English, the 
employer must provide the notice in the language the employees speak. Willful refusal 
to post may result in a civil money penalty by the Wage and Hour Division not to exceed 

http://www.dol.gov/compliance/topics/posters.htm
http://www.dol.gov/elaws/posters.htm
https://www.osha.gov/Publications/poster.html
https://www.dol.gov/ofccp/regs/compliance/posters/ofccpost.htm
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$173.00 for each separate offense. Poster is available at 
https://www.dol.gov/agencies/whd/posters/fmla.  See Chapter 11.  

4. Fair Labor Standards Act (“FLSA”): Every employer whose annual sales total 
$500,000 or more or who are engaged in interstate commerce must post the minimum 
wage poster. Poster is available at: https://www.dol.gov/whd/regs/compliance/ 
posters/disab.htm.  See Chapter 5.  

5. Federally Financed Construction Projects (Davis-Bacon Act): The poster entitled 
“Employee Rights under the Davis-Bacon Act” must be posted at the job site if a 
company is engaged in work covered by the Davis-Bacon Act or other federal law 
applicable to federal or federally-assisted construction. The contractor or subcontractor 
is required to insert in any subcontract the poster requirements. Poster is available at: 
https://www.dol.gov/whd/programs/dbra/wh1321.htm. See Chapter 24. 

6. Government Contracts: Covered employers: All contractors and subcontractors who 
enter into any contracts with the federal government valued in excess of $2,500.00 for 
the principal purpose of furnishing services (Service Contract Act); and all employers 
performing government contract work in excess of $15,000 for the manufacturing or 
furnishing of materials, supplies, articles, or equipment to the U.S. government or the 
District of Columbia (Walsh-Healey Public Contracts Act).  

Covered employers are required to display the poster entitled “Employee Rights on 
Government Contracts.” Poster is available at: https://www.dol.gov/whd/regs/ 
compliance/posters/sca.htm. Pursuant to EO 13658, employers who contract with the 
Federal Government shall pay workers performing work on or in connection with 
covered Federal contracts at least: $11.25 per hour (84 FR 53850) beginning January 
1, 2022. Federal contracts entered into or extended after January 30, 2022 are 
generally expected to be subject to a higher $15.00 minimum wage.  Minimum wage 
requirements will also differ for employees earning tips while working under a covered 
contract.   

Employers shall put the poster “Worker Rights under Executive Order 13658” at the 
place of employment. The poster is available at: 
https://www.dol.gov/whd/regs/compliance/posters/mw-contractors.htm.  

Certain federal contractors and subcontractors who are “employers" under the NLRA 
are required to post an appropriate notice informing employees of federal contractors 
and subcontractors of their rights under the NLRA to organize and bargain collectively 
with their employers and to engage in other protected concerted activity. Additionally, 
the notice provides examples of illegal conduct by employers and unions, and it 
provides contact information to the National Labor Relations Board (www.nlrb.gov), the 
agency responsible for enforcing the NLRA.  The prescribed employee notice must 
be conspicuously posted in plants and offices where employees covered by the NLRA 
perform contract-related activity, including all places where notices to employees are 
customarily posted both physically and electronically.  See, Office of Labor- 
Management Standards Executive Order 13496; 29 CFR Part 471. A copy may be 
downloaded at: https://www.dol.gov/olms/regs/compliance/EO13496.htm. See Chapter 
24. 

https://www.dol.gov/agencies/whd/posters/fmla
https://www.dol.gov/whd/regs/compliance/posters/disab.htm
https://www.dol.gov/whd/regs/compliance/posters/disab.htm
https://www.dol.gov/whd/programs/dbra/wh1321.htm
https://www.dol.gov/whd/regs/compliance/posters/sca.htm
https://www.dol.gov/whd/regs/compliance/posters/sca.htm
https://www.dol.gov/whd/regs/compliance/posters/mw-contractors.htm
https://www.dol.gov/olms/regs/compliance/EO13496.htm
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7. Employee Polygraph Protection Act (“EPPA”): Any employer engaged in or 
affecting commerce or in the production of goods for commerce must display the poster 
entitled “Employee Rights: Employee Polygraph Protection Act.” The Secretary of 
Labor can bring court action against and assess civil penalties to employers who fail to 
post. Poster is available at: https://www.dol.gov/whd/regs/compliance/ 
posters/eppa.htm.  See Chapter 3.  

8. Agricultural Worker Protection: Agricultural employers, agricultural associations, and 
farm labor contractors must post the poster entitled “Notice: Migrant and Seasonal 
Agricultural Worker Protection Act.” In a joint employment situation, each employer is 
equally responsible for displaying and maintaining the poster. A civil money penalty 
may be assessed for failure to display the poster. Poster is available at: 
https://www.dol.gov/whd/regs/compliance/posters/mspaensp.htm.  See Chapter 5. 

9. USERRA: The full text of the notice of rights, benefits and obligations must be provided 
by the employer to every person protected by USERRA. While there are no penalties, 
an individual could ask the DOL to investigate and seek compliance or file a private 
enforcement action to require the employer to provide the notice to employees. Poster 
is available at: https://www.dol.gov/vets/programs/userra/USERRA_Private.pdf. See 
Chapter 12.  

State of Hawaiʻi: 

Hawaiʻi labor posters were updated in 2020. Employers needing current posters should access 
and print them from the Department of Labor and Industrial Relations (“DLIR”) website: 
http://labor.hawaii.gov/labor-law-poster. 

1. Unlawful Employment Discrimination:  Employers must post notice to employee 
explaining types and examples of unlawful employment discrimination. 

2. Minimum Wage, Payment of Wages, and Overtime: All employers must display the 
poster “Notice to Employees,” relating to minimum wage, payment of wages, and 
overtime requirements. 

3. Unemployment: All employers must display the poster relating to unemployment 
benefits rights and claims for benefits, and the poster relating to layoffs or terminations 
due to plant closing or certain business transactions taken by the employer. 

4. Whistleblower Protection Law: All employers must post notices informing employees 
of protections and obligations under the Whistleblower Protection Law.  Employers may 
access this poster at: https://labor.hawaii.gov/wp-
content/uploads/2018/01/whistleblower20180109.pdf.  

5. WC/TDI/HPHCA: All employers must display the poster “Notice to Employees,” relating 
to workers’ compensation, temporary disability insurance, and prepaid health care. 

6. OSHA: All employers must satisfy the posting requirements discussed above in the 
federal section. 

7. Hawaiʻi Breastfeeding Law poster: Employers with fewer than twenty employees who 
can show providing the time and place to express breast milk would impose an undue 

https://www.dol.gov/whd/regs/compliance/posters/eppa.htm
https://www.dol.gov/whd/regs/compliance/posters/eppa.htm
https://www.dol.gov/whd/regs/compliance/posters/mspaensp.htm
https://www.dol.gov/vets/programs/userra/USERRA_Private.pdf
http://labor.hawaii.gov/labor-law-poster
https://labor.hawaii.gov/wp-content/uploads/2018/01/whistleblower20180109.pdf
https://labor.hawaii.gov/wp-content/uploads/2018/01/whistleblower20180109.pdf
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hardship may be exempted from the breastfeeding regulations. All employers must post 
the “Breastfeeding in the Workplace” poster last updated in 2015, available at: 
https://labor.hawaii.gov/wp-content/uploads/2015/11/Breast-Feeding20151110.pdf. 

8. Dislocated Workers and Plant Closing:  Employers with at least 50 employees whose 
business is subject to be sold, transferred, merged, taken over, filed for bankruptcy, or 
other business transaction that will result in relocation of the business outside of Hawaiʻi 
or shutdown of operations, in whole or in part, must notify its employees in writing of 
possible layoffs or terminations within 60 days.  Employer must also notify the 
Department of Labor & Industrial Relations.   

9. Human Trafficking (Act 245):  Mandatory posting notifying employees of National 
Human Trafficking Resource Center Hotline.  Employers can find this poster at: 
http://labor.hawaii.gov/wp-content/uploads/2014/01/Act-245-SLH-201320131021.pdf.  

RECORDKEEPING AND REPORTING REQUIREMENTS 

The following are general guidelines for state and federal requirements. Because contract 
claims can be brought in Hawaiʻi for up to six years, many businesses retain all personnel 
records for at least that long.  Moreover, during the pendency of any claim or lawsuit, all relevant 
personnel records must be preserved. 

1. Personnel Records: Numerous state and federal laws require the maintenance of 
certain personnel records for at least three years. These records include personal 
information and employment actions for every employee, affirmative action plans, and 
discrimination charges. 

2. Wage and Hour:  Wage and hour information, including payment of wages and other 
compensation, must be maintained for every employee for at least six years. 

3. Employment Security (Unemployment): Personal and compensation information on 
every employee must be maintained for at least six years and reported  quarterly. 

4. Other Benefits: Records from retirement, health, temporary disability and other 
benefits must be maintained for up to six years or more. For example, plan documents 
for benefit plans (life, medical, dental, retirement) must be kept for as long as they might 
be relevant to a benefit determination. Superseded plan documents may still need to 
be kept, as many disability plans provide that benefits will continue under the terms of 
the plan in effect at the time of the disability occurs.  

5. OSHA and Workers’ Compensation: Information on occupational injuries, illnesses, 
accidents and fatalities must be maintained and reported. Some records on medical 
examinations and environmental monitoring must be maintained for the duration of 
employment plus thirty years. 

This appendix is designed to provide general guidance for the numerous posting, recordkeeping, and 
reporting requirements. It is not a comprehensive summary and should not be used exclusively to identify 
all requirements applicable to a specific employer. Additionally, the summary should not be considered as 
legal advice and should not be used as a substitute for competent legal counsel. 

https://labor.hawaii.gov/wp-content/uploads/2015/11/Breast-Feeding20151110.pdf
http://labor.hawaii.gov/wp-content/uploads/2014/01/Act-245-SLH-201320131021.pdf
http://labor.hawaii.gov/wp-content/uploads/2014/01/Act-245-SLH-201320131021.pdf
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APPENDIX D 
FINES AND PENALTIES ISSUED BY DEPARTMENT OF 
LABOR AND INDUSTRIAL RELATIONS 

 
The Hawai‘i Department of Labor and Industrial Relations (“DLIR”) enforces all labor 

laws under Title 21: Labor and Industrial Relations. Fines and penalties assessed by the DLIR 
under Title 21 are summarized in the following table. The DLIR is also charged with enforcing 
any other labor law enacted by the legislature of Hawaiʻi, including labor laws that are not 
under Title 21. See HRS § 371-12(3). Employers should not rely solely on this table but 
should also reference the statutes themselves and the rules of the DLIR, and should contact a 
Torkildson Katz attorney with concerns about penalties that may be imposed by the DLIR. 

 

Authority Violation (Generalized 
Description) Fine and/or Penalty 

HRS § 104-24 Violation of prevailing wage laws 
on public construction projects 

For first violation, penalty equal to 
25% of the amount of back wages 
found due or $250 per offense, up 
to $2,500, whichever is greater  

HRS § 371-9(a) Willful violation of any lawful rule 
of the DLIR for which no penalty 
is otherwise provided 

Not more than $500, or 
imprisonment of not more than six 
months, or both, for each offense 

HRS § 371-9(b) Violation of any lawful rule of 
DLIR for which no penalty is 
otherwise provided 

Not more than $500 for each 
offense 

HRS § 371-4 Violation of Labor and Industrial 
Relations Appeals Board’s rules 
or orders 

Not more than $250 for each 
offense and administrative 
sanctions 

HRS § 371-20 Wilfully and knowingly failing, 
neglecting, or refusing to post 
signs containing information 
regarding human trafficking 
hotline (for those employers who 
are required to post such signs) 

Not more than $100 for each 
separate offense. Each day the 
violation continues shall constitute 
a separate offense 

HRS § 373-14  
HRS § 373-20 

Violation of of Chapter 373: 
Commercial Employment 
Agencies or a rule of the Director 

Revocation or suspension of 
license, or a fine not more than 
$1,000 per violation, for cause; or 
additionally imprisonment for not 
more than six months, or both 
under HRS § 373-20 
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Authority Violation (Generalized 
Description) Fine and/or Penalty 

HRS § 377-9 Wilfully or repeatedly committing 
unfair or prohibited practices that 
interfere with the statutory rights 
of an employer or employees or 
discriminates against an 
employer or employees for the 
exercise of protected conduct 
under the Hawaiʻi Employment 
Relations Act  

Civil penalty not to exceed 
$10,000 for each violation 

HRS § 377-15 Wilfully assaulting, resisting, 
preventing, impeding, or 
interfering with the conciliator or 
any member of the Hawaiʻi Labor 
Relations Board (“HLRB”) 

Not more than $500, or 
imprisonment of not more than 
one year, or both 

HRS § 378-
29.3(a) 

Unlawful use of lie-detector tests 
by employer 

Not less than $250 nor more than 
$2,500 per offense 

HRS § 378-
29.3(b) 

Intentionally resisting, preventing, 
impeding, or interfering with the 
Department’s performance of 
duties regarding regulation of lie 
detector tests, or in any manner 
violating the law regarding lie 
detector tests by employers 

Not more than $2,500, or 
imprisonment of not more than 
one year, or both 

HRS § 378-65 Violations of the Hawai‘i 
Whistleblowers’ Protection Act 

Not less than $750 nor more than 
$7,500 for each violation 

HRS § 378-93 Violations of Chapter 378 Part 
VII: Opportunity to Express Milk 

In addition to private cause of 
action, defendant shall be fined 
$500 for each violation 

HRS § 379-4 Unlawful recruiting and hiring of 
employees during labor disputes 

Not more than $1,000 or 
imprisonment of not more than 
one year, or both 

HRS § 379A-2 Picketing of a residence or 
dwelling 

Not more than $200 or 
imprisonment of not more than six 
months, or both 

HRS § 381-11 Unlawful lockout or strike of a 
Public Utility 

For any public utility, not more 
than $5,000 or, in the case of an 
individual, fine not more than 
$5,000 or imprisonment of not 
more than six months. For any 
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Authority Violation (Generalized 
Description) Fine and/or Penalty 

employee or person, not more 
than $100 or imprisoned not more 
than six months 

HRS § 383-73 Delinquent contributions under 
Chapter 383: Hawaiʻi 
Employment Security Law 

Penalty of ten percent or $100, 
whichever is greater shall be 
added to delinquent contributions 

HRS § 383-94 Failure to furnish to the 
Department quarterly wage 
report or providing an insufficient 
wage report as required under 
the Hawai‘i Employment Security 
Law 

Penalty of $30 

HRS § 383-142 Knowingly misrepresenting or 
omitting a material fact to prevent 
or reduce payment of 
unemployment or other 
employment security benefits 

Charged with a misdemeanor, and 
subject to fine of not more than 
$10,000. Each day of failure or 
refusal to disclose or 
misrepresentation constitutes a 
separate offense 

HRS § 383-143 Willful violation of any order, rule, 
or regulation under Chapter 383, 
Hawaiʻi Employment Security 
Law, for which a penalty is not 
prescribed 

Charged with a misdemeanor, and 
subject to fine of not more than 
$10,000. Each day the violation 
continues shall be deemed to be a 
separate offense 

HRS § 383-161 Entering into any agreement to 
waive, release, or commute an 
individual’s rights to benefits 
under Chapter 383: Hawaiʻi 
Employment Security Law 

Fined not less than $100 nor more 
than $1,000, or imprisoned for six 
months, or both 

HRS § 385-11 Whoever makes a false 
statement or representation 
knowing it to be false or who 
knowingly fails to disclose a 
material fact to obtain or increase 
any benefit or other payment 
under this chapter 

Fined no less than $175 nor more 
than $1,750, or imprisoned no 
more than one year, or both 

HRS § 386–27 Any health care provider who 
fails to comply with subsections 
(a) and (b) may be subject to 
such sanctions deemed just and 
proper by the Director 

Disallowance of fees for services 
rendered to an injured employee; 
Forfeiture of payments for 
services rendered to an injured 
employee under this chapter; 
Fines of no more than $2,500 for 
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Authority Violation (Generalized 
Description) Fine and/or Penalty 

each violation; Suspension as a 
qualified provider; and  
Disqualification as a provider of 
services under this chapter. 

HRS § 386-31 Failure to comply with Workers’ 
Compensation total disability 
compensation requirements 

Shall pay not more than $5,000 
into special compensation fund 

HRS § 386-96 Failure of employer/insurance 
carrier to furnish medical reports 
or to allow inspection and 
copying of transcripts of 
depositions of medical witnesses, 
relating to the employee’s 
injuries, as required by this 
subsection 

Fined in an amount not to exceed 
$5,000 

HRS § 386-97.5 Violations of any provision of 
Workers’ Compensation Law for 
which no penalty is otherwise 
provided 

Not more than $500 for each 
offense 

HRS § 386-123 Failure to obtain security for 
compensation under Workers’ 
Compensation Law 

Minimum penalty of $500, or $100 
for each employee, whichever 
sum is greater, for every day 
which such failure continues. 
Director may in his discretion for 
good cause shown, remit all or 
any part of the penalty in excess 
of $500, provided employer 
complies with section 386-121 

HRS § 386-129 Requiring a premium or 
deducting from employees’ 
wages or salary a premium for 
the employee to receive benefits 
under Workers’ Compensation 
Law 

Fined not more than $5,000 

HRS § 387-7 Willful hindrance or delay of the 
DLIR’s performance in 
enforcement of Wage and Hour 
Law 

Fined not more than $10,000 or 
imprisoned not more than ninety 
days, or both 

HRS § 387-12 Criminal violations of Wage and 
Hour Law 

Guilty of a misdemeanor, and 
upon conviction thereof subject to 
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Authority Violation (Generalized 
Description) Fine and/or Penalty 

fine of not less than $500 nor 
more than $5,000 or imprisonment 
for a period not to exceed one 
year, or both 

HRS § 388-10(a) Failure to pay wages in 
accordance with Chapter 388: 
Payment of Wages and Other 
Compensation 

Not less than $500 or $100 for 
each violation, whichever is 
greater 

HRS § 388-10(b) Willful failure to comply with any 
requirements of Chapter 388: 
Payment of Wages and Other 
Compensation 

Not less than $100 nor more than 
$10,000 or imprisonment for not 
more than one year, for each 
offense 

HRS § 388-52 Unlawfully requiring that a 
prospective employee pay job 
application fee 

Not less than $250 nor more than 
$2,500 for each violation 

HRS § 392-42 Failure to file notice of disability 
benefits provided by employer’s 
or insurer’s insurance policy 

Penalty not more than $10 for 
each delinquent notice 

HRS § 392-42.5 Failure to maintain a complete 
claims service office or engage 
independent claims adjusting 
service to process disability 
insurance payments 

Civil penalty of not less than 
$2,500 or $100 for every day 
during which such failure occurs, 
whichever sum is greater.  The 
Director, in the Director's discretion, 
for good cause shown, may remit all 
or any part of the penalty in excess 
of $2,500, if the insurer in default 
forthwith complies with subsection 
(a) 

HRS § 392-47 Failure to obtain security for 
compensation under Chapter 
392: Temporary Disability 
Insurance Benefits 

Minimum penalty of $500, or $100 
for each employee for every day 
which such failure continues, 
whichever sum is greater.  The 
Director may, however, in the 
Director's discretion, for good cause 
shown, remit all or any part of the 
penalty in excess of $500; provided 
that the employer in default 
complies with section 392-41 

HRS § 392-51 Failure to comply with an 
insurer’s request for information 
on wages, hours and duration of 

Penalty of $250 for each 
delinquent request where the 
employer fails to show good cause 
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Authority Violation (Generalized 
Description) Fine and/or Penalty 

employment regarding an 
employee claiming disability 
benefits 

for failure to file on time 

HRS § 392-68 Failure to pay assessment 
required when balance of 
disability trust fund falls below 
$500,000 

Penalty of at least $250 but not 
more than ten percent of the 
assessment due 

HRS § 392-69 Failure to comply with a 
Department’s request for 
information on wages, hours and 
duration of employment 
regarding an employee claiming 
disability benefits 

Penalty of not more than $250 for 
each delinquent request 

HRS § 392-92 Violations of any provision of 
Chapter 392: Temporary 
Disability Insurance for which no 
penalty is otherwise provided 

Not more than $500 for each 
offense 

HRS § 393-33(a) Failure to provide Health Care 
coverage as required under 
Chapter 393: Prepaid Health 
Care Act 

Not less than $25 or $1 for each 
employee for every day during 
which such failure continues, 
whichever sum is greater 

HRS § 393-
33(b)-(c) 

Willful failure to provide Health 
Care coverage as required under 
Chapter 393: Prepaid Health 
Care Act 

Not more than $200 for each such 
violation; if violation continues, 
may be enjoined from carrying out 
business activities 

HRS § 393-34 Violations of any provision of 
Chapter 393: Prepaid Health 
Care Act for which no penalty is 
otherwise provided 

Not more than $250 for each 
offense 

HRS § 394B-9 Failure to provide written 
notification to each employee 
and the Director of closing, 
divestiture, partial closing, or 
relocation at least 60 days prior 
to occurrence 

Not to exceed $500 for each day 
of the violation 

HRS § 396-10 Violations of Chapter 396: 
Occupational Safety and Health 
Law 

Serious Violation—not more 
than $14,502 shall be assessed 
for each violation, with a minimum 
of $1,036 per violation 
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Authority Violation (Generalized 
Description) Fine and/or Penalty 

Other Than Serious Violation—
up to $14,502 may be assessed 
for each violation, with a minimum 
of $0 per violation 
Posting Violation—up to 
$14,502 shall be assessed for 
each violation, with a minimum of 
$0 per violation 
Willful Or Repeated Violation—
shall be assessed not less than 
$10,360 but not more than 
$145,027 for each violation; 
however, for a repeated violation 
that is other than serious and 
would otherwise have no initial 
penalty, $414 shall be proposed 
for the first repeated violation, 
$1,036 for the second repeated 
violation, and $2,072 for the third 
repeated violation, with additional 
penalties, including imprisonment, 
if the violation causes the death of 
an employee 
Non-abatement Violation—after 
the period for abatement has 
expired, each day constitutes a 
separate violation for which the 
penalty is $14,502 per day 
Discrimination—discharge or 
discrimination against an 
employee for exercising rights 
may be assessed a penalty of not 
more than $10,360 for each 
violation 
False Statements—making a 
false statement, representation, or 
certification in any document filed 
or required to be maintained shall, 
upon conviction, be punished by a 
fine of not more than $11,000 or 
by imprisonment for not more than 
six months or by both 

HRS § 397-8 Violations of Boiler and Elevator 
Safety Law 

Not more than $10,000, or 
imprisonment for not more than 
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Authority Violation (Generalized 
Description) Fine and/or Penalty 

six months, or both; See also 
criminal penalties up to life 
imprisonment 

HRS § 398-29 Intentional violations of Chapter 
398: Family Leave 

Petty misdemeanor 
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